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Below is a brief analysis of the provisions relating to freedom of religion or belief and related
rights in the draft Egyptian Constitution approved by a 50 member Committee and transmitted to
the interim Egyptian president on December 1, 2013. It is expected to be voted on by
referendum in mid-January 2014,

This analysis is based on an unofficial English translation prepared by International IDEA. A
similar analysis of the suspended 2012 Constitution, which this draft would replace, was
released by USCIRF in December 2012. A summary in English and Arabic of the international
standards for constitutional religious freedom protections are attached.

Provisions on Religion and the State

Article 2: “Islam is the religion of the state....” Egyptian constitutions have made this
declaration since 1971. International standards do not prohibit establishing an official
religion, and many countries around the world have done so. However, an official
religion cannot be used as a basis for depriving individuals who do not wish to follow
that religion (or do not practice any religion) of their rights or discriminating against them
or their beliefs.

Also in Article 2: “The principles of Islamic Sharia are the principal source of
legislation.” This too has been the case since 1971. In a positive development, the new
draft removed a provision of the 2012 constitution (Article 219) that narrowly defined
Islamic Sharia law and favored an interpretation of one conservative school of Sunni
Islam over all others. The 2013 draft also removed a 2012 provision (Article 4)
potentially giving “senior scholars” at Al Azhar, Egypt’s preeminent Sunni Muslim
center of learning, a consultative role in reviewing legislation, and returned that function
to the Supreme Constitutional Court.

Article 3: “The principles of the laws of Egyptian Christians and Jews are the main
source of laws regulating their personal status, religious affairs, and selection of spiritual
leaders.” By basing personal status laws only on Islamic principles under Article 2 or
Christian or Jewish principles under Article 3, the draft constitution fails to address the
personal status of members of other religious groups or non-religious persons. It also
could prevent members of these three communities from having personal status issues
heard by a civil court. Article 3 also denies other religious groups the rights to regulate
their own affairs and choose their own leaders.

Article 24 makes religious education a “core subject” of pre-university public and private
education. To comply with international standards, this provision should be implemented
in a non-discriminatory manner that allows children to opt out of classes and does not
forcibly indoctrinate about a particular faith. In an improvement over the 2012
constitution’s similar provision (Article 60), this provision also provides that
“[u]niversities are committed to teaching human rights....”


http://www.constitutionnet.org/files/final_constitution_-idea-_english-2_dec_2013-signed.pdf
http://www.uscirf.gov/images/Egyptian%20Draft%20Constitution%20Analysis%20of%20Provisions%201272012.pdf

December 2013 Polic i

U.S. Commission on International Religious Freedom

e Like the 2012 constitution, Articles 104, 144, and 165 require the President, Prime
Minister, cabinet ministers, and members of the House of Representatives to “swear by
Almighty God” in their oaths of office. This would discriminate against individuals who
do not believe in God. In addition, Article 74 does not allow for political activity to be
exercised or political parties to be formed based on religion.

Provision on Religious Freedom

e Article 64: “Freedom of belief is absolute. The freedom of practicing religious rituals
and establishing places of worship for the followers of revealed religions is a right
organized by law.” This is similar to the relevant provision of the 2012 constitution
(Article 43) and has the same flaws. Protections for manifesting religion or belief are
limited to “rituals and establishing places of worship,” while international standards
protect a much broader range of activities and expression. Furthermore, this narrow
conception of religious expression is limited to followers of the “revealed religions”
(Christianity, Judaism, and Islam), which excludes followers of other religions or beliefs,
not to mention atheists and agnostics. Also, there is no mention of the right to change
one’s religion or belief, or of the right of parents to raise their children consistent with
their own religion or belief.

e Article 235 is a positive addition. It requires the new parliament to pass a law governing
the building and renovating of churches, a longstanding limitation on Christians and a
flash point for sectarian violence targeting the Coptic Christian community.

Possible Provision on Blasphemy

e In apositive development, the 2013 draft does not include the 2012 constitution’s
blasphemy ban (Article 44, which stated that “insult or abuse of all religious messengers
and prophets shall be prohibited.”). However, Article 53 requires that “incitement to
hate” must be punishable by law. If this undefined phrase is interpreted to prohibit
speech that insults religious beliefs, symbols, or figures, it would in effect be another
constitutional blasphemy ban, which would violate the freedoms of religion and
expression.

Other Provisions

e Atrticle 53, the equality provision, added religion and belief among the grounds based on
which citizens cannot be discriminated against. The relevant provisions in the 2012
constitution (Articles 9 and 33) provided for equality and non-discrimination but did not
specify any grounds.

e Article 10: “Family is the basis of society and is based on religion, morality, and
patriotism. The state protects its cohesion and stability, and the consolidation of its
values.” Like the similar provision in the 2012 constitution, this vague provision could
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allow women to be discriminated against on the basis of religious interpretations or
perceived cultural norms.

e In a positive change, the Article 92 general limitations clause does not include
problematic language from the similar provision in the 2012 constitution (Article 81) that
could have allowed rights to be restricted based on religious interpretations in violation of
international human rights law.

e Another positive change is Article 93, which provides that “[t]he state is committed to the
agreements, covenants, and international conventions of human rights that were ratified

by Egypt.”

e Article 206 includes preserving morality among the duties of the police. This could
allow various internationally-protected individual human rights to be restricted on
grounds not allowed under international human rights law.
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International Standards for Constitutional Religious Freedom Protections

Several countries in the world are or soon will be drafting new constitutions. It is vital that these
constitutions protect universal human rights, including the right to freedom of religion or belief.

The following document offers guideposts for the full protection of religious freedom consistent
with international human rights law?:

Freedom of Religion or Belief is a Universal Right

The 193 member states of the United Nations have agreed, by signing the UN Charter, to
“practice tolerance” and to “promot[e] and encourag[e] respect for human rights and for
fundamental freedoms for all without distinction as to race, sex, language or religion.” These
rights and freedoms include the freedom of thought, conscience, and religion or belief, which is
protected and affirmed in numerous international instruments, including the 1948 Universal
Declaration of Human Rights, the 1966 International Covenant on Civil and Political Rights
(ICCPR), and the 1981 Declaration on the Elimination of All Forms of Intolerance and
Discrimination Based on Religion or Belief.

Acrticle 18 of the Universal Declaration of Human Rights provides:

Everyone has the right to freedom of thought, conscience and religion; this right
includes freedom to change his religion or belief, and freedom, either alone or in
community with others and in public or private, to manifest his religion or belief
in teaching, practice, worship and observance.

Acrticle 18 of the ICCPR similarly provides:

1. Everyone shall have the right to freedom of thought, conscience and religion.
This right shall include freedom to have or to adopt a religion or belief of his
choice, and freedom, either individually or in community with others and in
public or private, to manifest his religion or belief in worship, observance,
practice and teaching.

2. No one shall be subject to coercion which would impair his freedom to have or
to adopt a religion or belief of his choice.

3. Freedom to manifest one's religion or beliefs may be subject only to such
limitations as are prescribed by law and are necessary to protect public safety,
order, health, or morals or the fundamental rights and freedoms of others.

4. The States Parties to the present Covenant undertake to have respect for the
liberty of parents and, when applicable, legal guardians to ensure the religious and
moral education of their children in conformity with their own convictions.

! Previous studies have analyzed constitutions against international standards. See
http://www.uscirf.gov/images/stories/pdf/Comparative Constitutions/Study0305 ExecSummary arabic.pdf;
http://www.uscirf.gov/images/stories/pdf/Comparative_Constitutions/USCIRF Constitution_Survey %28Arabic%?2

9.pdf



http://www.uscirf.gov/images/stories/pdf/Comparative_Constitutions/Study0305_ExecSummary_arabic.pdf
http://www.uscirf.gov/images/stories/pdf/Comparative_Constitutions/USCIRF_Constitution_Survey_%28Arabic%29.pdf
http://www.uscirf.gov/images/stories/pdf/Comparative_Constitutions/USCIRF_Constitution_Survey_%28Arabic%29.pdf
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Freedom of Religion or Belief is a Broad Right for Every Individual

Respecting religious freedom consistent with international human rights law is not only a matter
of protecting the freedom of religious communities, as groups, to engage in worship and other
collective activities. It also encompasses the freedom of every individual to hold, or not to hold,
any religion or belief, as well as the freedom to manifest such a religion or belief, subject only to
narrow limitations allowed under international law.

Thus, religious freedom is not only for religious minorities. It affords members of a country’s
religious majority the freedom to debate interpretations of the dominant religion, as well as to
dissent or otherwise refuse to follow the favored interpretation. In addition, religious freedom is
not only for religious communities deemed “traditional.” It also includes the rights of
individuals or communities to hold new beliefs, polytheistic beliefs, non-theistic beliefs, or
atheistic beliefs.?

Religious freedom also encompasses more than just a right to worship or to practice religious
rites; its full enjoyment requires that other rights must also be respected. The full scope of the
right to manifest religion or belief includes the rights of worship, observance, practice,
expression, and teaching, broadly construed, including property rights regarding meeting places,
the freedom to manage religious institutions, and the freedom to possess, publish, and distribute
liturgical and educational materials.

Finally, religious freedom is not only for a country’s citizens. International human rights
standards require a state to extend rights and equal status to “all individuals within its territory
and subject to its jurisdiction.””

Freedom of Religion or Belief Includes Freedom of Religious Choice and Expression

Religious freedom includes the freedom to keep or to change one’s religion or belief without
coercion.* It also includes the freedom to manifest one’s religion or belief through public
expression, including expression intended to persuade another individual to change his or her
religious beliefs or affiliation voluntarily. Any limitations on these freedoms must be prescribed
by a narrowly-construed law, based on a ground specified in ICCPR Article 18, non-
discriminatory, not destructive of guaranteed rights, and not based solely on a single tradition.

Permissible Limitations on Freedom of Religion or Belief Are Narrow

Under international law, the broad right to freedom of religion or belief, including the
management of religious institutions, may be subject to only such limitations as are prescribed
by law and are necessary to protect public safety, order, health or morals or the fundamental
rights and freedoms of others. Limitations are not allowed on grounds not specified in ICCPR
Avrticle 18, even grounds that may be permitted to restrict other rights protected in the Covenant.
For example, national security is not a permissible limitation, and States cannot derogate from
this right during a declared public emergency. Limitations also must be consistent with the

2 See Hum. Rts. Comm., gen. cmt. 22, art. 18, para. 2 (forty-eighth session, 1993), UN Doc.
CCPR/C/21/Rev.1/Add.4 (1994), [hereinafter HRC General Comment No. 22].

3ICCPR, Article 2(1).

4 1CCPR, Atrticle 18(2).
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ICCPR’s provisions requiring equality before the law for all and prohibiting any measures that
would destroy guaranteed rights.> Finally, limitations on the freedom to manifest a religion or
belief that rely on morality must be based on principles not deriving from a single tradition.®

Establishing an Official Religion Cannot Justify Rights Violations or Discrimination

Under international standards, a state may declare an official religion, provided that basic rights,
including the individual right to freedom of thought, conscience, and religion or belief, are
respected for all without discrimination. Thus, the existence of a state religion cannot be a basis
for discriminating against or impairing any rights of adherents of other religions or non-believers
or their communities. Providing benefits to official state religions not available to other faiths
would constitute discrimination, as would excepting state religions from burdensome processes
required for faith communities to establish legal personality. Under the ICCPR, the fact that “a
religion is recognized as a state religion or that it is established as official or traditional or that its
followers comprise the majority of the population, shall not result in any impairment of the
enjoyment of any of the rights under the Covenant.”’

% ICCPR, Articles 2 and 5.
8 HRC General Comment No. 22, at para. 8.
" HRC General Comment No. 22, at para 9.
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