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AFGHANISTAN
A. Introduction

Afghanistan isin the midst of an historic transition, one in which the United States has
played, and continues to play, a crucial role. The U.S. government, the United Nations,
including 16 separate UN agencies, and as many as 90 other donors are heavily engaged in
Afghanistan’ s reconstruction. The repressive rule of the Taliban is gone, although their remnants
remain and continue to pose a threat to the stability of atransitional government that enjoys U.S.
and international recognition and support. That government also enjoys legitimacy at home as it
is the product of a process that began with the Bonn Agreement of December 2001 and has been
selected by aloya jirga (atraditional Afghan institution). Afghan scholars and legal experts are
working in the various commissions envisaged in the Bonn Agreement, laying the foundations
for reconstructed political and legal systems. A draft constitution will be considered by a
Congtitutional Loya Jirga, perhaps as early as October. According to the current timetable,
Afghanistan is scheduled to have general eections by June 2004.

Nevertheless, the United States and the United Nations are still far from achieving their
goasin Afghanistan. Even as attention shifts to the reconstruction of post-Saddam Iraqg, the U.S.
government needs to be careful not to forget that its work in Afghanistan isjust beginning.*

Recognizing that precedents are being set and foundations laid now for Afghanistan’s
development over the next several decades, the United States Commission on International
Religious Freedom has dedicated a great deal of attention to monitoring human rights
developments in Afghanistan, both before and after the fall of the Taliban. The Commission has
held meetings with various high-level U.S. government officials as well as with appropriate
United Nations personnel, including Lakhdar Brahimi, the UN Secretary General’ s Special
Representative for Afghanistan and head of the UN Assistance Mission in Afghanistan
(UNAMA), and Dr. Kamal Hossain, the UN Commission on Human Rights' Specia Rapporteur
for human rightsin Afghanistan. 1n these meetings, the Commission has consistently raised
concerns over early warning signs of human rights problems in the reconstruction of
Afghanistan.? Such warning signsinclude:

-- Reported efforts to circumscribe universal human rights, including omission of
adequate safeguards for freedom of religion and the rights of women and religious minorities, in
Afghanistan’s new constitution,

-- Misguided judicia activism by Afghanistan’s Chief Justice, including the endorsement
of amputations and other abusive corporal punishments and public death threats against
recalcitrant non-Mudims,

-- Coercive measures by official agencies, including religious police organizations, to
enforce socia conformity, particularly against women, including abusive acts designed to stop
“un-1slamic behavior,”?

-- Threats and actua attacks against girls' schools,

-- Curbs on freedom of expression, ostensibly to prevent “offending Islam,”*
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o A gharge of blasphemy against a prominent reformer made for apparently political
motives,” an

-- Torture and other maltreatment of prisoners, including reports of incidents resulting in
mass deaths, of which there have been no thorough, credible investigations.®

Concerned over the reported continuation in the post-Taliban era of many of the human
rights abuses practiced by the Taliban, the Commission, in cooperation with the George
Washington University Law School, held a forum in Washington, D.C. on January 29, 2003,
entitled “Reconstructing Afghanistan: Freedom in Crisis.”’ This Forum on human rights and
law in Afghanistan’ s reconstruction was attended by international experts, non-governmental
organization (NGO) representatives, and interested members of the foreign policy community, as
well as prominent U.S. and Afghan officials. An eleven-person delegation from Afghanistan
was led by the Minister of Justice and included the Chairman of the Judicia Reform
Commission and members of Afghanistan’s Human Rights Commission and Constitutional
Drafting Committee.

Participants in the Forum supported the Commission’s call for the appointment of a high-
ranking official to the U.S. Embassy in Kabul to advance the human rights agenda with the
Afghan government.® Participants discussed many human rights challenges facing Afghanistan
and how best to meet those challenges: how the protection of human rights, including religious
freedom, could be incorporated into Afghanistan’s new constitution, judicia system, and laws,
how human rights protections could be extended throughout a highly decentralized country,
much of it currently dominated by warlords; how tolerance can best be instilled in a society that
has known enmity and war for over two decades; and what the United States can do to assist
Afghanistan establish and implement human rights guarantees in the process of reconstructing its
legal and judicial systems. Severa participants raised concerns about negative trends in the
current phase of Afghanistan’sjudicial and constitutional reconstruction and sought to encourage
Afghans and the international donor community to ensure that Afghanistan’s new institutions,
laws, and practices reflect internationally-guaranteed human rights standards.’

From the discussion there emerged a consensus that there is an urgent need for greater
focus on human rightsin U.S. policy toward Afghanistan and that Afghan reformerslook to the
U.S. for support in building a society in closer accord with universal values of justice and respect
for human dignity. Appointment of a high-ranking U.S. official, as the Commission has
recommended, would help bring that focus to U.S. activities in Afghanistan.’

The Forum’ s deliberations have strengthened the Commission’s view that respect for
human rights, including religious freedom, is essential for the successful reconstruction of
Afghanistan. As stated in the Commission’s June 2002 Report, a future Afghanistan that
respects human rights will become a more stable, responsible member of the international
community and will be less likely to become a haven for terrorists or the cause for renewed
regional instability and conflict.

The active participation in the Forum by Afghans who are leaders in the reconstruction
and reform effort underlined the crucial role of the Afghans themselvesin this complex
international effort. Equally, however, the Forum underlined the redlity that outside support is



essentia to their success. The support of the international community, with the leadership of the
United States, is needed to help counter those forces, both internal and external, that would deny
equal rights to some Afghans because of their gender, their ethnicity, or their beliefs.

B. Background
1. Political Situation

Since the Commission’s previous report in June 2002, Afghanistan has seen both major
progress and significant disappointments.  Employing atraditional Afghan means of conferring
legitimacy in times of national crisis, delegates broadly representative of Afghan society met in
an Emergency Loya Jirga and chose Hamid Karzai as President. Idamist elements prevailed on
the Loya Jirgato name the new government the Transitional Idamic State of Afghanistan.
Warlords or their followers, as well as some Islamists, retained control of key ministries or were
awarded other senior positionsin the central government. On the positive side, none of the
magjor factions represented at Bonn have opted out of the process set out in the Bonn Agreement
for Afghanistan’s political reconstruction.™

On the humanitarian front, some progress has been made, athough the picture remains
mixed. Large numbers of refugees and internally displaced persons returned home. Economic
recovery began, particularly in Kabul, where the presence of the International Security
Assistance Force (ISAF) gave a measure of security. Recovery and reconstruction efforts are
underway, under various United Nations, bilateral donor agency, and non-governmental
organization (NGO) programs. Millions of Afghan young people, including many girls and
women, have returned to school.*?

Security remains precarious in much of the countryside. Regional warlords give merelip
service to central government authority, financing themselves through control over customs
duties or from the profits of a resurgent drug trade.** Organized demohilization and
disarmament efforts have scarcely begun. Thereiswidespread lawlessness. Armed might
provides impunity. Police forces are undisciplined, poorly trained, and poorly paid, and are often
under the influence of warlords or influentia local notables, including mullahs. Taliban and a-
Qaeda remnants are at large and the fates of Taliban leader Mullah Omar and Osama bin Laden
reman unknown. These e ements have been joined in their guerrilla struggle against the Karzai
government and coalition forces by former mujahideen commander Gulbuddin Hekmatyar. U.S.
forces continue to be engaged militarily. In the process, U.S. forces are providing resources, and
thus greater legitimacy, to some warlords.**

2. Human Rights

The current human rights situation is both precarious and problematic, especially outside
Kabul. Many of the human rights abuses practiced by the Taliban are reportedly continuing
today, including political killings, torture, coercion to enforce socia and religious conformity,
and abuses against women and girls, sometimes with the active support of the courts and
police™ Particularly disturbing is the continued influence of regional warlords.*® Even within
the Transitional Administration, the Supreme Court Chief Justice and other influential figures are
attempting to impose an obscurantist, repressive system reminiscent of the Taiban era



The situation of Afghanistan’s religious minorities has improved significantly since the
fall of the Taliban, although religious freedom is not protected to the extent called for by
international standards. The country’ s religious minorities include small communities of Hindus
and Sikhs.*” Although there are no churches, expatriate Christians are reportedly able to meet in
informal worship servicesin Kabul and one or two other major centers.*® Afghan jurists have
stated that apostasy from Islam would be considered a capital offence, but have intimated that
ways would be found to avoid the death penalty. Atheism, which would be considered apostasy
for aMudim, is aso apparently punishable by death. Although some discrimination continues,
the active persecution of Afghanistan’s Shi’aminority (perhaps 15 percent of the population)
that was perpetrated by the Taliban has ended, and Shi’ a are once again able to perform their
traditional processions and to participate in public life. A Shi’aHazara, Mohammad Karim
Khalli, is one of four Vice Presidents in the Afghanistan Transitiona Administration. The
Hazara have effective local autonomy in their home region around Bamiyan.®

Afghan women and girls, who were especialy oppressed under Taliban rule, still face
major hurdles to participating fully in Afghanistan’s post-Taliban reconstruction.” On the
positive side, women have returned to public life, athough women’s service in government
offices has not yet returned to pre-Taliban levels. Two cabinet departments in the Interim and
Trangtional Administrations have been headed by women Ministers. Women's Affairs and
Health. Women have also served in other prominent positions, including as Chair of the national
Human Rights Commission.?* Women have also gained employment opportunities and access to
health care and education denied them under the Taliban.?

Progress has been offset, however, by the continuing effects of the abusive behavior
toward women perpetrated by the Taliban, and encouraged by al-Qaeda, in a highly traditional
and patriarchal society. According to areport by UN Secretary General Kofi Annan to the UN
Commission on the Status of Women, “...the serious lack of security for women and girls
continues to2 3(:reate major impediments to their full integration into political, economic and social
public life.”

Women suffer disproportionately from the pervasive lack of security outside Kabul.
During the past school year, there was a series of bombings and other acts of vandalism on girls
schools, apparently perpetrated by elements opposed to girls education.®* In Herat and
neighboring areas under the control of regiona warlord Ismail Khan, Human Rights Watch
(HRW) has reported that women have limited freedom of movement (not only having limited
access to public transportation but being barred from using taxis alone or from driving
themselves), are officialy discriminated against in employment, are actively discouraged from
seeking employment with the UN or with NGO's, and are effectively excluded, by rules
designed to keep the sexes segregated, from participating in the decision-making process.
According to HRW, women who speak out are in danger of being termed “un-Idamic” and risk
losing their jobs. Women reportedly have been forced by Ismail Khan's religious police to
submit to gynecological examination if found in the company of unrelated males.?

Even in Kabul, women face significant restrictions.®® Under the Transitional
Administration, the former Ministry for the Promotion of Virtue and the Prevention of Vice has
been recreated as the Department of Islamic Guidance. Although President Karzai has publicly
denied that the new Department will carry out the police functions of the notorious Taliban-era

4



organization,?’ the new Department’ s staff includes hold-overs from the previous Ministry which
had used whips to enforce the Taliban’s strict social edicts.?® According to Secretary General
Annan, “The Department has trained and deployed women to stop ‘un-Iamic’ behavior among
Afghan women in public institutions and places and to monitor women’s appearance and views,
including the wearing of the traditional hijab.”?® Women are imprisoned, sometimes at the
request of their husbands or other male family members, in questionable cases where the real
“crime” appears to have been defying an abusive husband or parents who insist upon choosing a
suitable match.*

Certain officials in the Transitional Administration have moved to reverse some of the
more liberal media atmosphere that followed the fall of the Taliban. Female singers and Indian
musi cals featuring women dancing were banned from state television broadcasts in August 2002.
Even though the ban was subsequently retracted, scenes with women singing or dancing continue
to be edited out.3* According to the State Department, the Transitional Administration’s draft
press |aw has banned materia that “offends |slam.”*?

3. Constitution

Afghanistan is now engaged in a process of political transition whose outlines are set by
the Bonn Agreement.*®* The Bonn Agreement, signed on December 5, 2001 by representatives of
major anti- Taliban Afghan factions, has been endorsed by the United States and the United
Nations as the blueprint for Afghanistan’s political reconstruction. In June 2002, in accord with
the Bonn Agreement, an Emergency Loya Jirga selected the current Transitional Administration
under President Hamid Karzai to replace the first post-Taliban interim government.

Under the Bonn Agreement, Afghanistan’s relatively liberal 1964 Constitution, excepting
those provisions relating to the monarchy and any provisions inconsistent with the Agreement
itself, is to be applied on “an interim basis until the adoption of a new constitution.”*  Although
the Bonn Agreement had called for a Constitutional Commission to be established within two
months of the launch of the Transitional Administration, President Karzal instead chose a nine-
member Constitutional Drafting Committee, headed by Vice President Neamatullah Shahrani,
and tasked this smaller body with producing a draft congtitution for the consideration of the full
Congtitutional Commission. The Constitutional Commission itself was not inaugurated until
April 26, 2003.* The preliminary draft prepared by the Drafting Committee will not be finalized
and released until after a period of public consultation, during which the Constitutional
Commission will hold public meetings throughout Afghanistan and possibly in countries with
large communities of Afghan refugees, such as Pakistan and Iran. The Constitutional
Commission will then present the final draft to the Constitutional Loya Jirga, scheduled for
October. The Congtitutional Loya Jirga, envisaged as “a grand representative meeting made up
of all sectors of Afghan society,” isto complete its work by October 25, 2003.%

Vice President Shahrani has stated that the new constitution would be anchored in
Islamic values and would guarantee equal rights and democracy to everyone, including
minorities and women.®” Although the draft reportedly has a close resemblance to the 1964
Constitution (other than provisions on the monarchy), the secrecy of the drafting process has | eft
considerable uncertainty asto how Islamic values are to be reconciled with human rights
protections for religious minorities and women.*® There are believed to be strong pressuresin
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both directions, i.e., either to bring provisions of the 1964 constitution in line with Afghanistan’s
international obligations or to reduce or circumscribe human rights protections.®

Enshrining Shariain the new constitution as the basis for law would run the very real risk
of placing the rights of Afghan citizens in the hands of Idamist judges whose training has been
predominantly or exclusively in Idamic law and who are thus inadequately prepared to apply
Afghanistan’s civil law codes or international human rights standards. Moreover, if the new
constitution does give Shariaarolein the lega system, there is a question as to what school or
schools of Sharia are to be applied. The 1964 constitution gave special status to the Sunni
Hanafi school of 1damic jurisprudence. Afghanistan’ s sizable Shi’a minority follows the Ja' fari
school. A conference of constitutional and Iamic legal scholars held by Rand’'s Center for Asia
Paciﬂ)c Policy in January 2003 recommended omitting any mention of a special school of Ilamic
law.

4. Judicial reconstruction

The Bonn Agreement called for “a Judicial Commission to rebuild the domestic justice
system in accordance with Ilamic principles, international standards, the rule of law, and
Afghan legal traditions.”** After aninitial false start (the first Judicial Commission was
disbanded after three months), the current Judicial Reform Commission was launched in
November 2002. Italy, the lead donor country for judicial sector reconstruction, also has had a
dow start in assisting the Afghansin this crucia area. 1n December 2002, the International
Development Law Organization held aseminar for Afghan jurists in Rome, immediately
followed by a donors conference. Participating donors pledged $30 million for judicia sector
reconstruction.*?

While the donors were slow to engage, Islamist conservatives were moving quickly to put
their stamp on the judicial system in post-Taliban Afghanistan. President Karzai retained as
Chief Justice Fazl Hadi Shinwari, an associate of Professor Abdurrab Rasul Sayyaf, leader of the
Saudi-funded, Wahhabi Ittihad-i-lslami Party. Originally appointed by President Burhanuddin
Rabbani, Shinwari was ineligible for the position according to the 1964 Constitution’s age and
education requirements (being over the maximum age of 60 for anew Chief Justice and lacking
the education in civil law required by the position).*® Chief Justice Shinwari quickly appointed
some 137 judges, far in excess of the 9 called for in the 1964 Constitution. None were women
and many lacked the legal-education qualifications specified in existing Afghan law.** Equally
troubling, Justice Shinwari’ s public pronouncements have shown that he favors an Idamic state
under a hard-line interpretation of Shariathat restricts the rights and freedoms, including
religious freedom, of those who do not agree. Chief Justice Shinwari has spoken out against
coeducation, endorsed amputations and other abusive corpora punishments, threatened death to
recalcitrant non-Mudlims, founded a religious law-enforcement apparatus under the Supreme
Court’s control, and attempted to curtail freedom of speech and expression through bans on
tel evisio4rg broadcasting of women dancing or singing and on cable or satellite televisionin
general.



5. Democracy

The Bonn Agreement’ s preamble spoke of the participants at the Bonn Talks
“acknowledging the right of the people of Afghanistan to freely determine their own politica
future in accordance with the principles of 1slam, democracy, pluralism, and social justice....”
Furthermore, the transition process begun by the Bonn Agreement would last only until “...a
fully representative government can be elected through free and fair elections’ to be held “no
later than two years from the date of the convening of the Emergency LoyaJirga”*® As noted
above, the Emergency Loya Jirgawas held in June 2002, thus setting the date for national
elections as no later than June 2004.

Thus far, aside from the constitution-drafting process, little appears to have been done to
prepare the way for those elections. Afghanistan lacks a national election commission, has no
accurate count of the population, no system of voter registration, no law legalizing and regulating
the activities of political parties, and no agreed electora system (e.g., Single-magjority,
proportional representation, or some mixture of the two). Considering Afghanistan’s difficult
terrain and precarious law and order situation, major efforts would be needed to ensure the
logistic support and security for the results of the upcoming elections to be regarded as legitimate
both domestically and internationally.*’

6. U.S. policy

The current phase of U.S. engagement in Afghanistan began with the U.S. military
intervention in that country against Osama bin Laden’s al-Qaeda organization following the
horrific terrorist attacks of September 11, 2001 against the United States. U.S. and coalition
military action, aided by the anti-Taliban Northern Alliance, dislodged the Ilamist Taliban
regime that had sheltered bin Laden and his associates. The United States has played a major
role in sponsoring Afghanistan’s post-Taliban political and economic reconstruction, while
continuing military operations against Taliban remnants, al-Qaeda, and other armed groups
opposing the Interim and Transitional Administrations.

U.S. government statements on Afghanistan, including those made at the Afghanistan
Forum sponsored by this Commission, have typically included the themes that the United States
has made along-term commitment to Afghanistan’s reconstruction and that this commitment
includes support for improving the human rights of Afghans.®® Similarly, the State Department
carries on its web site the pledge that the United States “supports the Afghan Government in its
efforts to establish aframework for a vibrant civil society, one that emphasizes democratic
principles through [the] rule of law and creates accountable and transparent forms of
government.” Furthermore, in the State Department’ s words, “the United States and its
international partners remain committed to helping Afghans realize their vision of a country that
is stable, democratic, and economically successful, and to an Afghan government committed to
the protection of women's rights, human rights, and religious tolerance.”*

According to arecent policy statement by the Assistant Secretary of State for South
Asan Affairs, the U.S. government is committed to four objectivesin Afghanistan: ensuring
security, establishing a stable and effective central government, promoting economic
reconstruction and development, and meeting humanitarian needs.™



With respect to security, the United States is the lead donor country in assisting
Afghanistan to re-establish “a multi-ethnic and disciplined” Afghan national army. By the
Assistant Secretary’ s own admission, the United States has, nevertheless, been “rely(ing) to
some degree on local leaders and their militia to provide interim security and stability in many
parts of the country.”® Asan important part of the U.S. government’s efforts to close the gap
between Afghanistan’s central government and local authorities, the United States has launched
“Provincial Reconstruction Teams’ (PRT’s).>?> The PRT’s are mixed groups of U.S. military and
civilian personnel tasked with helping to maintain security in magjor centers outside Kabul while
assisting in reconstruction projects.>® The PRT’s consist of 50-100 individuals per team. About
10 teams are planned altogether.>* These teams have, however, been controversial. Some
critics, particularly those in the NGO community, have charged that the teams undermine the
security of humanitarian workers by blurring the distinction between military and humanitarian
activities and personnel.>® Their personnel numbers and dual mission of security and
reconstruction also raise questions about their effectiveness in dealing with the continuing
insurgency, warlordism, and pervasive lawlessness that prevails outside Kabul.

Although the State Department Spokesman is officially on record as saying the United
States is “not opposed to the expansion of the International Security Force in Afghanistan,”™® a
combination of U.S. lack of enthusiasm and European reluctance appears to have shelved the
possible expansion of the International Security Force (ISAF) beyond Kabul.>” President Karzai,
in contrast to his earlier position favoring ISAF expansion, has recently called for afocus on the
development of a strong Afghan national army.*® |SAF' s mandate to provide security in the
capital was extended for ayear from December 20, 2002 by a UN Security Council resolution
that “recogniz(ed) that the responsibility for providing security and law and order throughout the
country resides with the Afghans themselves....”*® NATO is scheduled to assume command of
ISAF in August 2003.%°

Since September 11, 2001, the United States has provided nearly $900 million for relief
and reconstruction in Afghanistan.®* USAID’s Strengthening Democracies Initiatives (SDI)
project envisages spending $21.6 million over two years to support the work of the
Constitutional, Judicial Reform, and Human Rights Commissions, to help prepare for the June
2004 elections, and to strengthen the role of the media, both government and independent.®?
Under this project, the Asia Foundation has provided technical assistance to the Constitutional
Drafting Committee, including two consultants. The Asia Foundation has also provided
technical assistance and institutional support to the Judicial Reform Commission.”® Under the
SDI project, USAID is aso funding the democratization work of the National Democratic
Ingtitute (NDI), the International Republican Institute (IRI), and the International Foundation for
Election Systems (IFES). USAID has also funded IFES to begin working with Afghan
authorities to prepare for general elections.®* A Canadian government agency, Elections Canada,
is cooperating with | FES on this project.®® No USAID funding has been allotted for the election
itself, estimated to cost $100-150 million, though the United States will be seeking other donors
to share the burden.®®

Under the Afghanistan Freedom Support Act of 2002, which became law in December
2002:



-- U.S. assistance to Afghanistan should “foster the growth of a pluralistic society that
promotes and respects religion freedom” and should help achieve a representative government
that respects the human rights of al Afghans.

-- The President is urged to work within the UN Security Council and with U.S. aliesto
expand the International Security Assistance Force throughout Afghanistan.

-- Funding is authorized to support the drafting of a new Afghan constitution, other legal
reforms, and the development of civil society organizations that promote human rights.

-- Assistance is also authorized for Afghanistan’s Human Rights Commission, human
rights training for the military, police, and legal personnel, and the dissemination of information
on human rights, including religious freedom and the rights of women.

-- Reconstruction assistance is conditioned on progress on human rightsissues. The
President must certify each year “that progress is being made toward adopting a constitution and
establishing a democratically elected government for Afghanistan that respects human rights.”
Although the President may waive this restriction, he must explain to the Congress why it isin
the U.S. national interest to do s0.%’

U.S. statements about the importance of human rights have not been matched, however,
by U.S. engagement. Contrary to the recommendation of this Commission, the United States has
not appointed a high-ranking officia to our embassy in Kabul with the sole mandate of
advancing rdigious freedom and other human rights during Afghanistan’ s reconstruction.
Meanwhile, Afghanistan has been replaced as a mgor focus of U.S. foreign policy by the
conflict and post-conflict reconstruction processin Irag, as signified by the fact that the
President’s Specia Envoy to Afghanistan, akey policymaker, has been given additional
responsibility as Ambassador-at-Large for Free Iragis.

C. Commission Recommendations

In June 2002, the Commission issued a report on Afghanistan, making a number of
recommendations for U.S. policy, including:

-- support for expanding the International Security Assistance Force beyond Kabul;
-- unequivoca U.S. opposition to human rights abuses,

-- provision of U.S. assistance, especialy to Afghan military and law enforcement
agencies, only upon compliance with human rights standards;

-- vigorous and public U.S. support for efforts to strengthen the rule of law and the
protection of religious freedom and other human rights;

-- appointment of a high-ranking U.S. officia to promote human rights during
Afghanistan’s reconstruction; and



-- U.S. support for efforts to nurture a culture of democracy in Afghanistan, including
through public education, broadcasting, and educational and cultural exchanges.

President Bush has made strong public statements affirming the U.S. commitment to
freedom in Afghanistan. In hislast State of the Union address, the President declared that our
liberation of Afghanistan would set a precedent for the liberation we intend to bring to the people
of Irag. The President stated that “In Afghanistan, we helped liberate an oppressed people. And
we will continue helping them secure their country, rebuild their society, and educate all their
children — boys and girls.” He also stated, “...as we and our coalition partners are doing in
Afghanistan, we will bring to the people of Iragi food and medicines and supplies — and
freedom.”® Other official U.S. government statements have made similar points.®®

The Commission endorses these policy goas. The Commission is, nevertheless,
seriously concerned about U.S. palicies in Afghanistan and their impact on Afghanistan’s future.
There are continuing reporting of serious human rights abuses. There are indications that
Afghanistan is being reconstructed — without serious U.S. opposition — as a state in which an
extreme interpretation of Shariawould be enforced by a government which the United States
supports and with which our nation is closely identified. The Commission strongly supports
U.S. engagement in Afghanistan and is concerned that U.S. public and Congressional support for
Afghanistan’s reconstruction will be eroded by the establishment of an Afghan state in which
universal human rights, including religious freedom and the rights of women and minorities, are
not respected or protected in law and in practice.™

Given the political and lega developments outlined above, thisis therefore a crucial time
to ensure that basic rights are included and fully guaranteed in Afghanistan’s fundamenta law as
well as protected in practice.  The Commission therefore urges the U.S. government to act on
the following recommendations, augmented and updated from those made by the Commission in
its June 2002 Report on Afghanistan.”

I. Security: Afghans must be protected so that they can exercisetheir human rights

1. The U.S. government should enhance its effortsto enable the Transitional
Administration to exerciseits authority throughout the country. The United
States should actively support expanding the inter national security presence
beyond Kabul.

2. In accordance with U.S. legidation, the U.S. gover nment should actively
oppose human rights abuses (including torture, arbitrary arrest,
extrgjudicial killings, and poalitically-motivated disappearances) by Afghan
authoritiesat any level, particularly by local commander s who have received
or arereceiving U.S. military support and advice in the campaign against
terrorism.

2.a. U.S. assistance to Afghan military, security, or law enforcement
agencies should be conditioned on demonstrated respect for human
rightsin accordance with existing law.
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2.b. Afghanistan’s military and security for ces should be screened to
exclude known human-rightsviolators.

2.c. Known human-rights violator s should be barred by law from
appointive or elective office, aswell as from leader ship positionsin
political parties.

3. The U.S. government should continueto incor porate human rights
training asan integral part of itsassistance in establishing the Afghan
national army and Afghanistan’s national and provincial police for ces.

4. The U.S. government should assist the Transitional Administration and
the Human Rights Commission in establishing effective mechanisms for
accountability for past human rights abuses and for promoting long-term
reconciliation.

5. Crimes against humanity, war crimes, and other violations of inter national
humanitarian law should be investigated and prosecuted.

Security is absolutely essential for the protection of al human rights, including religious
freedom, and is essential to the reconstruction process. Security for much of the country remains
in the hands of armed factions under powerful regional leaders, usually referred to as warlords.
Despite outside assistance, led by the United States, Afghanistan’s national army is years away
from providing an effective presence throughout the country. In the meanwhile, the U.S.-led
Provincial Reconstruction Teams are not an adequate substitute for expanding the International
Security Assistance Force (ISAF), which has proven its effectiveness in Kabul.

The Afghan central government must have a monopoly of force in order to exercise
authority and establish the rule of law throughout the country. Part of the solution is ending U.S.
support for warlords and local commanders operating independently of central authority. U.S.
and other donor attention is urgently needed to assist in the disarmament, demobilization, and
reintegration into civilian society of militia members.

U.S. legislation, including the Afghanistan Freedom Support Act of 2002, provides
needed leverage to press for Afghan compliance with international human rights standards. The
U.S. government should retain and comply with current human rights conditions on U.S. security
assistance, such as those in the Leahy Amendment and the Foreign Assistance Act. These
provisions bar assistance to any unit of aforeign country’s security forcesif the Secretary of
State has credible evidence of gross violations of human rights and in the absence of effective
measures to bring the responsible members of the unit to justice.

II. Legal Reform: Institutions should be established to respect, protect, and ensurerights

A. Primacy of the Constitution: The U.S. government must ensure that
human rights are fully guaranteed in Afghanistan’s new constitution

6. The U.S. government should work closely with the Transitional
Administration and the Constitutional, Judicial Reform, and Human Rights

11



Commissionsto ensure that guarantees of freedom and univer sal human
rights, including freedom of religion and belief and the rights of women and
member s of religious minorities, are fully ensured in Afghanistan’s new
constitution and implemented throughout Afghanistan’slegal and judicial
systems.

Afghanistan’s new constitution should contain strong guarantees of internationally
recognized human rights for all Afghans, and particularly for vulnerable groups such as women
and religious minorities.  Although these guarantees may not be fully implemented in the short
term, the assurances and protections laid down in Afghanistan’s new constitution will be a
source to which those defending human rights can turn. Conversely, it isimportant that the
constitution not incorporate language that can be used to restrict universal human rights
standards. Despite the fall of the Taliban, there are influential elementsin Afghan society that
favor strict social and religious controls, e.g., regarding the role of women, and who would not
afford the same rights to non-Muslims as to Muslim males. Moreover, many repressive forces
elsewhere in the Islamic world continue to exert influence detrimental to human rights
protections. Many Afghan reformers and others have therefore expressed their concerns that
newly won freedoms may be circumscribed, rather than protected and promoted, in the new
constitution.”” Outside influence, particularly from the United States, is needed to bolster the
position of the reformers.

The U.S. government, as an essential part of its engagement in Afghanistan’s recovery
and reconstruction, should take an active role in promoting adherence to the rule of law and
protection of religious freedom and other universal human rights. A constitution that codifies
repression, rather than securing freedom, may well undermine the support of the American
people for reconstruction efforts in Afghanistan and thus prove detrimenta to the U.S. national
interest in a peaceful and stable Afghanistan.

B. Judicial Reform

7. In order to establish therule of law, which is essential for the protection of
human rights, including religious freedom, the U.S. gover nment should
continueto provide material, training, technical assistance, and other
support to the Transitional Administration and specifically to the Judicial
Reform Commission to re-build the domestic justice system in accordance
with international standards.

8. Toensurethat rightsarefully protected, the U.S. government should urge
the adoption of the highest possible judicial standards. Therefore:

8.a. Selection of judges should be based on merit and should bein
accor dance with established law. Appointments of judges who lack
required qualifications or that do not comply with legally-established
procedures should be invalidated, including that of the current Chief
Justice and of any others appointed ultra vires.
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8.b. Courts, such asthe National Security Courts, that do not have an
established basisin law should be abolished. Any judgmentsrendered
by such courts should be reviewed to ensuretheir confor mity with
inter national human rights standards. No new courts should be
established without the review of the Judicial Reform Commission or
as provided in the Constitution.

8.c. Courts should be permitted to act only on matters brought before
them according to established legal procedures. Judgments must not
be inconsistent with the constitution and with inter national human
rights standards.

8.d. All judges and prosecutor s should betrained in civil law and
inter national human rights standards.

8.e. Thelegal system should ensurethat all Afghans have equal access
to courts established by law.

8.f. Women should be actively recruited and appointed to the
judiciary in all courtsat all levels.

The Bonn Agreement called for Afghanistan’s justice system to be rebuilt “in accordance
with Isamic principles, international standards, the rule of law, and Afghan legal traditions.”
The results have not been encouraging so far. Outside of Kabul, what passes for justice all too
often appearsto be arbitrary decisions dispensed by ill-educated mullahs or dictated by powerful
local leaders. Even in the capital, sweeping pronouncements by the current Chief Justice,
including an attempted ban on satellite television, illustrate the danger that activist judges with
an Idamist agenda could attempt to restrict individual rights. Other public actions by the Chief
Justice, including charging political opponents with blasphemy, are reminiscent of the Taliban
period.

Thereisavery real danger that, without countervailing influence from the United States
and other major donors, Afghanistan’s judicial system will not uphold universal human rights
standards. Believing in the primary of Sharia, judges appointed by Chief Justice Shinwari may
use their positions to enforce strict Islamic law outside of established law or the constitution and
in contravention of international human rights standards which Afghanistan is formally obliged
to uphold. Relying on Islamic law, such judges may follow Chief Justice Shinwari’ s example of
issuing broad pronouncements outside of cases properly before them. They may be aided by
government officials, police, and security personnel who themselves do not feel obliged to
adhere to statutory law or the constitution, as is the case with the National Security Courts.”®
Judicial training is therefore essentia not only to upgrade the skills of Afghan judges, many of
whom have been trained only in Sharia, but to change attitudes as well by introducing judges and
future judgesto international human rights norms.

Due to the poor representation of women among Afghan judges, and the relegation of the
few women judges primarily to Afghanistan’s speciaized family and children’s courts, it is
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necessary to make a special effort to recruit women to the judicial profession and to expand their
opportunitiesin it.”

C. Rightsto be Guaranteed

9. The U.S. government should endeavor to ensurethat Afghanistan’s new
constitution is consistent with international human rights standards. The
constitution should therefor e guar antee that:

9.a. Afghanistan is committed to the principles of representative
government and therule of law, including specific reference to
Afghanistan’s adherence to the provisions of the Universal
Declaration of Human Rights and compliance with the inter national
human rights conventions to which Afghanistan isa party.

9.b. All persons, including women and member s of religious or ethnic
minorities, have equal rights and are entitled without discrimination
to the equal protection of the law.

9.c. All persons are ensured freedom of religion in full accordance
with international standards.

9.d. No law or official government action may violate inter national
principles of human rights.

9.e. Non-Musdlims are not to be subject to Sharia.

9.f. Punishments such as flogging, amputation of limbs, and death by
stoning are banned.

It is not unlikely that Ilam will be given a specia status under the new constitution.
Although thisis not prohibited under international human rights law, the existence of a state
religion must not result in any impairment of human rights, including religious freedom, or in
any discrimination on the basis of religion or belief.”

Whatever formulation of 1slamic law or principlesis used to guide the law-making
process in Afghanistan, such areference should be accompanied by references to internationally
accepted human rights standards, ensuring that religious law is not the only source of guidance
for the Afghan legal system. Non-Musdlims should not be subject to Islamic law.

Furthermore, in order to ensure fully the rights of al Afghans, the constitution should
guarantee that no law or officia action, whether grounded in Islamic law or any other source of
law, violate standards of universal human rights as stipulated in the Universal Declaration of
Human Rights and the international conventions to which Afghanistan is a party. No group,
officia or private, including those who are pursing an Islamist agenda, must be permitted to
engage in any activity aimed at the destruction of any of the rights guaranteed in the Universal
Declaration of Human Rights, the International Covenant on Civil and Political Rights, and the
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International Covenant on Economic, Social and Cultural Rights, in accordance with Article 30
of the Universal Declaration of Human Rightsand Articles 5 of the two covenants.

The constitution should guarantee the right to freedom of religion or belief in accordance
with international standards. This includes the freedom to have or to adopt areligion or belief,
or not to have any particular religion or belief system. It also includes the principle that no one
shall be subject to coercion which would impair that freedom; the freedom, either individualy or
in community with others and in public or private, to manifest areligion or belief; and the right
and duty of parents and, when applicable, legal guardians to ensure that religious and moral
education of their children in conformity with their own convictions as provided in the Universal
Declaration of Human Rights, the UN Declaration on the Elimination of All Forms of
Intolerance and Discrimination Based on Religion or Belief, and the Convention on the Rights of
the Child.

The constitution should also guarantee equal protection of the law and the equal right of
men and women to the enjoyment of their human rights, including freedom of religion and
belief. The constitution should make clear that women and members of religious minority
groups have rights equal to those of Musim males. Some Idamists have reportedly argued that
women having equal rights to other women constitutes equality under the law. Moreover, in
neighboring Iran and Pakistan, non-Muslim citizens (or those deemed non-Mudlims such as the
Ahmadi religious community in Pakistan) have had their legal rights so circumscribed as to
become effectively second-class citizens. Such potential developments should be precluded by
guarantees in the new constitution and should be actively opposed by the United States in
Afghanistan.

The constitution should prohibit corpora punishments such as flogging, amputation of
limbs, and stoning, which are not only reprehensible by their very nature, but also violate the
Convention Against Torture, to which Afghanistan is a party.”

D. TheRight to Religious Freedom

10. To promote religious freedom and tolerance, the U.S. gover nment should
urgethe Transitional Administration and its successor s to:

10.a. abolish thereligious police and similar organizations, and
protect all persons against coercion in matters of religious belief and
practice by Afghan gover nment agencies or by local authorities;

10.b. ensure that accusations of apostasy do not giveriseto civil or
criminal liability; exclude the use of accusations of blasphemy,
apostasy, “offending Iam,” or similar accusationsto stifle public
debate or theright to freedom of expression;

10.c. allow all religious groupsto conduct their activities freely
without interference or burdensome regulation by the state, including
religiousinstruction, the selection and training of religious leaders,
the content of sermons, and the publication of religious literature,
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subject only torestrictions provided for in international conventions
to which Afghanistan isa party;

10.d. ensurethat all religious groups are free to build, repair, and
oper ate houses of wor ship and other institutions, subject only to such
land-useregulations as are applicableto all, regardless of religion;
and

10.e. repeal legidative and other measures that discriminate against
women and non-Muslims.

The Transitional Administration’s Department of 1slamic Guidance must be deterred
from following the notorious example of its Taliban-era predecessor, the Ministry for the
Promotion of Virtue and the Prevention of Vice, which harshly enforced mandatory religious
observance; severe, and often arbitrary, restrictions on socia behavior including segregation of
the sexes; and bans on music, dance, and games traditionally enjoyed by Afghans. Women's
access to education, employment, health care, and medical treatment was severely limited. As
under the Taliban, restrictions fall most heavily on Afghan women, and include pressure to
conform to particular dress codes, ostensibly on religious grounds. The Department and any
other form of religious police, such as those reportedly under the control of the Chief Justice and
of regional leaders such as Ismail Khan in Herat, should be dissolved. Enforcement of the law
should be entrusted to regular professionals in law enforcement agencies subject to judicial
review and appropriate human rights standards.

In neighboring Pakistan, laws regarding blasphemy and other religious offences have
frequently been abused. Instigators of such chargestypically have a persona dispute with the
accused that can be advanced by a false charge or use such accusations to target for persecution
members of religious minorities or those deemed to be libera or heterodox Mudlims. The false
accusation of blasphemy against the current Chair of the Human Rights Commission
demonstrates how easily such accusations can be used for political purposesin Afghanistan as
well.

The U.S. government should strive, in all program areas, to advance the rights of Afghan
women and girls, including by U.S. support for the removal of legal impediments and arbitrary
restrictions on women's rights, so that Afghan women may contribute fully to the reconstruction
effort and exercise all their basic human rights, including freedom of religion and belief.

E. Assistanceto the Human Rights Commission

11. The U.S. government should continueto assist Afghanistan’s Human
Rights Commission in discharging itsresponsibilities under the Bonn
Agreement to monitor and investigate violations of human rights.

Such assistance should include support for the establishment of officesin all major urban
centers, development of data collection and processing, public outreach, and protection of
witnesses and victims of abuses. Afghanistan’s Human Rights Commission has the potentia of
playing aleading role in promoting and protecting human rights, including religious freedom and
the rights of women. To do so, it must devel op recognized expertise, maintain its independence,
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be representative of the diversity of the Afghan people, and continue to receive adequate
funding. For the Human Rights Commission’s authority to be respected, it must be seen to
enjoy the full support of the Transitional Administration, including President Karzai himself.”’

[11. Education about Rights: The Afghan people should be educated in human rights
principles

12. The U.S. government should actively support those elementsin Afghan
society that favor adherenceto international human rights standards,
democratic values, therule of law, pluralism, and tolerance.

13. The U.S. gover nment should continue and expand programsto better
inform Afghansregarding Afghanistan’sinternational obligationsin the field
of human rights, including freedom of religion and belief. These efforts
should include:

13.a. technical and financial assistance to Afghanistan’s Human
Rights Commission in its effortsto educate the Afghan people
regarding human rights;

13.b. educational and cultural exchanges, including of scholars and
legal experts;

13.c. use of broadcast and print media to discuss human rightsissues
and to disseminate local language translations of the basic documents
and conventionsthat establish international human rights standards;
and

13.d. inclusion in all school curricula, in school textbooks, and in
teacher training of the concepts of tolerance and respect for human
rights, including religious freedom, and conver sely, exclusion from all
textbooks of language or images that promote enmity, intolerance,
hatred, or violence toward any group of personsbased on faith,
gender, ethnicity, or nationality.

14. The U.S. gover nment should support Afghanistan’s public education
system in order to improvethe availability and quality of education for all
Afghans.

Living in one of the world's most underdeveloped countries and having suffered through
conflict and repression for the past generation, few Afghans are aware of the development of
universal human rights standards that has occurred since World War 11. Various avenues,
including exchange programs, broadcasting, and print media, should be explored to inform
Afghans regarding these standards and the importance of developing institutions to promote and
safeguard them. ™

Basic texts that should be made widely available in Afghanistan include the Universa
Declaration of Human Rights, the International Covenant on Civil and Political Rights, and the
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United Nations Declaration on the Elimination of All Forms of Intolerance and Discrimination
Based on Religion or Belief. The Universal Declaration has been trandated into Dari, Pashtu,
Uzbek, and Turkmen, aswell asinto Arabic, Farsi, and Urdu.”® The U.S. government should
assist in the trandation into local languages and scripts of any major human rights documents not
already available and in their dissemination to the Afghan public.

Obvioudly, these documents will only be accessible to the literate. Education is crucia to
Afghanistan’s long-term prospects for reconstruction and development. It is also a powerful tool
for the encouragement of respect for human rights and religious tolerance. The Commission
therefore believes that the United States, in close cooperation with the United Nations and other
donors, should support public education and literacy efforts, which should be available to all
Afghans regardless of ethnicity, religion, gender, or other status.

Standards promoting tolerance should be promoted in al schools, both government and
sectarian. Textbooks provided by the United States to Afghanistan in the early 1980’ s included
violent images and text inciting resistance to the Soviet occupation. The U.S. government now
must not only ensure that textbooks published with U.S. funding convey messages of respect for
the rights of others, but urge Afghanistan’s educational authorities do likewise throughout the
school system.

V. The Recovery and Reconstruction Process. The United States should appoint a high-
ranking official to ensurethat U.S. assistance actively promotes human rights

15. Aspreviously recommended, the U.S. gover nment should appoint a high-
ranking official to the American diplomatic mission in Afghanistan to
advance human rights, including freedom of religion, particularly in
connection with reconstruction and recovery programs and the
establishment of the new constitution, judiciary, and legal system.

16. The U.S. government should fully fund programming envisaged in the
Afghanistan Freedom Support Act of 2002 to strengthen civil society
organizations that promote human rights, including freedom of religion;
support the development and expansion of democratic and market-based
institutions, including independent media; and support the expanded
participation of women and membersof all ethnic groupsin government at
all levels.

Advancing human rights, including religious freedom, is critical to the reconstruction of
Afghanistan into a state that no longer promotes terrorism and regional instability. The President
and the Secretary of State have both affirmed this point. There are danger signals, however, that
political reconstruction is going in directions — the wrong ones — that would be counter to
protecting human rights, including religious freedom. Those Afghans who would like to move
their society in the direction of greater respect for human rights need more support from the
United States and the international community.

The U.S. government is deeply engaged in the reconstruction effort in several different
areas. security (including both military and law enforcement), political, judicial, economic, and
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socia (including education and health). As discussed above, reconstruction efforts are currently
in an extremely important phase in which the legal groundwork is being laid and essential
institutions are being created that can either protect rights or abuse them.

U.S. decisions at every level and at every stage of the process must be calculated to
advance human rights. In order to assure this, there needs to be someone looking across al
issues with a human-rights lens. This person must also be able to engage the U.S. decision-
making process at a senior level, as well as represent the United States at a high level with senior
Afghan, UN, and donor-country officials. Otherwise, key decisionswill continue to be made
piecemed, in isolation from their long-term consequences for human rights.

Afghanistan is not the usual case. It requires more than normal staffing on human rights
issues. Thistask cannot be left to the Ambassador because he has to deal with an unusualy large
burden of diverseissues. The proposed official must operate with the Ambassador as part of his
Country Team of senior Embassy officers and agency heads. Thisimportant task cannot be
relegated to ajunior officer who lacks bureaucratic clout and who has other competing
responsibilities. Appointment of a high-level officia would meet the challenge of the current
phase of U.S. engagement in Afghanistan’s political, legal, and judicia reconstruction.

The Commission sees this officia as spearheading U.S. efforts to influence the process of
constitutional and legal development; as being the Embassy’ s lead in dealing with the Judicid
Reform and Human Rights Commissions; as ensuring that the human rights dimension is
actively and adequately considered in al U.S. assistance programs, including civil society,
military and law enforcement, and education; as ensuring the inclusion of human rights themes
in U.S. public diplomacy; as ensuring better coordination of U.S. human rights efforts with the
United Nations and other donors; as well as encouraging the United Nations and other donors to
take amore active role in the promotion of human rights. Such an official would encourage the
Transitional Administration and the Constitutional Loya Jirga to guarantee freedom of religion
and belief and other universal human rights in the new constitution, to ensure that U.S. and UN
assistance goes only to those local leaders and central government agencies that firmly
“ demonstrate respect for human rights’ as specified by the UN Security Council,* and to send
the message that security and respect for human rights must go hand in hand.

The Commission believes that the Afghanistan Freedom Support Act of 2002 underlines
the importance of human rights as an important part of the U.S. policy agendain Afghanistan
and urges the Administration to make full use of the tools the legislation provides to promote
respect for human rights.
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contribute to the maintenance of a secure environment and demonstrate respect for human
rights....”
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