STUDY ON ASYLUM SEEKERS IN EXPEDITED REMOVAL
As Authorized by Section 605 of the International Religious Freedom Act of 1998

LEGAL ASSISTANCE FOR ASYLUM SEEKERS IN EXPEDITED
REMOVAL: A SURVEY OF ALTERNATIVE PRACTICES

DECEMBER 2004

Charles H. Kuck

232

TABLE OF CONTENTS
I.

Overview of Entry Process………………………………………………………… 235

II.

Representation of Arriving Aliens and Asylum Seekers……………………………238
A. Introduction…………………………………………………………………….. 238
B. The Impact of Representation on Asylum Claims in Expedited Removal…...... 239
C. Approaches to Representation of Detained Asylum Seekers…………………...240
D. Legal Representation Models…………………………………………………...241
E. The Future of Representation of Detained Asylum Seekers in Expedited
Removal Proceedings……………………………………………………………….250

Appendices
Appendix A: I-867AB Record of Sown Statement in Proceedings under
Section 235(b)(1) of the Act………………………………………………………...252
Appendix B: I-870 Record of Determination/Credible Fear Worksheet……………254
Appendix C: Affirmation Asylum Application Outcome and Representation
Status by Asylum Office, FY 2000-2003…………………………………………...260
Appendix D: EOIR Legal Orientation Program DHS Briefing – July 20, 2004…...261
Appendix E: CCA Laredo Legal Assistance Documents…………………………...273
Appendix F: Exclusion Flow Chart…………………………………………………275
Appendix G: Law Library and Related Resources………………………………….276
Appendix H: Responses of Alberto Gonzales, Nominee to be Attorney General,
to the Questions of Senator Kennedy (Legal Orientation Program)……………….. 278

233

LEGAL ASSISTANCE FOR ASYLUM SEEKERS IN EXPEDITED REMOVAL:
A SURVEY OF ALTERNATIVE PRACTICES
By Charles H. Kuck
The Illegal Immigration Reform and Immigrant Responsibility Act of 1996 (IIRAIRA),
which took effect April 1, 1997, created the Expedited Removal process. Congress established
Expedited Removal to address the perception that the asylum system was vulnerable to abuse by
individuals arriving at ports of entry with false or no documents.1 The Expedited Removal
process, one of the major immigration reform measures included in IIRAIRA, constitutes a
significant departure from prior law. It is a process that limits the rights of non-citizens at ports
of entry and increases the authority of Department of Homeland Security (DHS) inspectors and
Asylum Officers, who are now authorized to issue orders of removal which are not subject to
appeal or other external review. Prior to the creation of Expedited Removal, orders of removal
were issued only by immigration judges and were subject to administrative and judicial review.
On November 13, 2002, Attorney General Ashcroft extended Expedited Removal beyond ports
of entry to undocumented non-Cuban aliens who, within two years prior to apprehension, entered
the United States by sea.2 On August 11, 2004, the Secretary of Homeland Security expanded
Expedited Removal authority to Border Patrol agents who apprehend aliens within 100 miles of
the border within 14 days after an entry without inspection.3
The International Religious Freedom Act of 1998 (IRFA) authorized the United States
Commission on International Religious Freedom (USCIRF) to appoint experts to conduct a study
to answer four questions relating to the impact of Expedited Removal on asylum claims.4
Specifically, the Study is to determine whether immigration officers performing duties under
section 235(b) of the Immigration and Nationality Act (8 U.S.C. 1225(b)) (INA), with respect to
aliens who may be eligible to be granted asylum, are engaging in any of the following conduct:
A) Improperly encouraging such aliens to withdraw their applications for admission.
(B) Incorrectly failing to refer such aliens for an interview by an asylum officer for a
determination of whether they have a credible fear of persecution (within the meaning of section
235(b)(1)(B)(v) of such Act).
(C) Incorrectly removing such aliens to a country where they may be persecuted.
(D) Detaining such aliens improperly or in inappropriate conditions.
1

See, e.g., Cooper, “Procedures for Expedited Removal and Asylum Screening Under [IIRAIRA],” 29 Conn. L.
Rev. 1501, 1501-02 (1997).
2
Notice Designating Aliens subject to Expedited Removal Under Section 235(b)(1)(A)(iii) of the Immigration and
Nationality Act Notice, 67 FR 68924 (November 13, 2002).
3
Notice Designating Aliens for Expedited Removal, 69 FR 48877 (August 11, 2004).
4
H.R. 2431, P.L.105-292 Sec. 605 of the International Religious Freedom Act of 1998 authorized the U.S.
Commission on International Religious Freedom (USCIRF) to appoint experts to study the effects of Expedited
Removal on asylum seekers, and specified four questions that such a study should address. Pursuant to this
authority, USCIRF appointed Charles Kuck, Esq as the lead expert for exploring legal representation issues.
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This report addresses legal representation for asylum seekers in the Expedited Removal
process, as it relates to the third and fourth study questions; namely, whether barriers to
representation, particularly those faced by detained aliens in Expedited Removal, may result in
the incorrect removal of asylum seekers to countries where they may be persecuted, and whether
conditions of detention may create unnecessary or inappropriate barriers to representation. This
report also explores various approaches currently employed to meet the need for legal assistance
by such aliens, supported by both the government and the private sector.

I.

OVERVIEW OF ENTRY PROCESS

Upon entry to the United States, an “arriving alien”5 is subject to “inspection” by an
officer of the DHS Bureau of Customs and Border Protection (“CBP”). The inspecting officer is
required to make a review of the person’s entry documents in primary inspection and determine
whether or not the person is admissible to the United States, using as the standard, the legal
inadmissibility requirements found in 8 U.S.C. § 1182, et. seq. If the primary inspecting officer
is not convinced of the arriving alien’s admissibility, or if the arriving alien appears inadmissible,
the alien is referred to secondary inspection. In the secondary inspection, a CBP officer will
examine the arriving alien and his documents. If the CBP officer determines the alien lacks
authentic or appropriate travel documents, he will initiate the Expedited Removal process
described in 8 U.S.C. §1225. As part of the Expedited Removal process, the CBP officer is
required to ask the arriving alien a series of questions, which are designed to ascertain whether
the arriving alien has a fear of immediate return to the home country.6
An arriving alien without proper documents is subject to being “expeditiously removed”
unless he or she demonstrates a “credible fear” of return to his or her home country. Thus, an
alien expressing a fear of return to the immigration inspector must be referred to an asylum
officer, who then determines whether that fear is “credible.” Credible fear is defined by statute
as a “significant possibility, taking into account the credibility of the statements made by the
alien in support of the alien’s claim and such other facts as are known to the officer, that the alien
could establish eligibility for asylum . . . .”7
Understanding the prior “exclusion” process is essential to understanding the changes
made by Expedited Removal. The charts accompanying this text show the basic procedures
involved in the exclusion process.8 Prior to 1997, all aliens who were deemed inadmissible to
the United States at the time of their application for entry had the opportunity to appear before an
immigration judge to challenge the finding of inadmissibility or, in the alternative, to accept an
offer made at the discretion of the immigration inspector to withdraw his application for

5

8 CFR 1.1(q) (2004), defined an arriving alien as someone who is requesting admission to the United States at
either a land, sea or air port of entry.
6
See Form I-867B (attached as Appendix A);See also A-file and Record of Proceeding Analysis of Expedited
Removal, Jastram & Hartsough, Feb. 2005; Evaluation of Credible Fear Referral in Expedited Removal at Port of
Entry in United States, Keller et al.Feb. 2005.
7

8 U.S.C. §1225(b)(1)(B)(v), Immigration & Nationality Act (“INA”); §235(b)(1)(B)(v).
See The Asylum Application Process for Exclusion Proceedings Used before April 1, 1997, prepared by
Charles Kuck & Susan Kyle (Feb. 2005). (Attached as Appendix F).
8
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admission.9 For those aliens who sought to challenge their exclusion by the Immigration
Inspector, the Legacy INS had the authority to detain them until their hearing, but often released
these aliens after issuing them a Form I-122, (“Notice to Applicant for Admission Detained for
Hearing Before Immigration Judge”). The immigration judge was authorized to admit aliens
whom he or she determined were actually admissible to the United States, and to hear arriving
aliens’ claims for asylum.
Prior to the advent of Expedited Removal, inspectors were not required to ask the alien
about a fear of return. They also did not, however, have the authority to remove the alien, but
only to offer withdrawal or refer him or her directly to the immigration judge, where (s)he could
apply for asylum.
At the exclusion hearing before an immigration judge, the alien was entitled to
representation (at his or her own expense) in the presentation of his request for admission and in
his request for asylum. These exclusion proceedings were recorded for transcription purposes
and the parties had the opportunity to appeal the determination to the Board of Immigration
Appeals (“BIA”).10
After the 1993 bombing of the World Trade Center, however, questions were raised
about whether immigration inspectors could protect our borders if they were not authorized to
turn away improperly documented aliens. There were also concerns that, due to a shortage of
detention capacity as well as Immigration Judge backlogs, detaining the alien until his or her
hearing was often not a viable option. Under these circumstances, there was growing concern
that terrorists and other aliens without valid identity documents could exploit the system to enter
and disappear into the United States. Human rights advocates, however, argued that bona fide
asylum seekers are often forced to flee without proper documents. They asserted that
authorizing Immigration Inspectors to summarily remove arriving aliens would result in the
refoulement (i.e. return) of bona fide asylum seekers to countries where they may face
persecution. 11
As shown in the attached chart of the Expedited Removal entry process, there were
substantial changes made by Congress in an effort to address all of these concerns. See Chart 2.
Under the current Expedited Removal process, arriving aliens whom CBP determines lack the
appropriate travel documents are processed for immediate removal, e.g. departing on the next
available flight to their country of origin. The CBP Inspectors are authorized to offer a
withdrawal of entry to the arriving alien, but the alien himself can not make such a request.12
Prior to finalizing the Expedited Removal order, the CBP Inspector must ask a series of
questions13 that are designed to ascertain whether the alien has a fear of return to his/her home
9

Accepting a withdrawal of an application for admission was a longstanding discretionary practice of INS, though
this practice was not codified until 1996. See 8 U.S.C. §1225(a)(4), INA §235(a)(4).
10
Id.
11
For a detailed account of the public policy debate surrounding asylum reform and IIRIRA, see Phillip Schrag, A
Well-Founded Fear: The Congressional Battle to Save Political Asylum in America, Routledge (2000).
12
Illegal Immigration Reform and Immigrant Responsibility Act of 1996, Pub. L. No. 104-208.
13
See Form I-867B (attached as Appendix A); see also Evaluation of Credible Fear Referral in Expedited Removal
at Port of Entry in United States, Keller et. al., Feb. 2005. and A-file and Record of Proceeding Analysis of
Expedited Removal, Jastram et. al. Feb. 2005. for an explanation and analysis of the Four Questions.
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country. Arriving Aliens who are found to have a fear of return are then placed in a detention
facility, where they will wait, for 48 hours or more, for a credible fear interview with a DHS U.S.
Citizenship and Immigrations Services (“USCIS”) Asylum Officer.
The alien may neither contact nor be represented by an attorney or other representative
before or during the Expedited Removal process at the port of entry. If the inspector refers the
alien for a credible fear determination, the alien may contact an attorney or representative during
the minimum 48 hour period between the inspection process at the port of entry (“POE”) and the
credible fear interview. The alien must do so, however from the facility where he has been
placed in mandatory detention. During the credible fear interview, the alien may not be
“represented” by counsel, though an attorney or representative may observe the interview.
While a “record” of the questioning by the CBP Inspector is maintained in the alien’s file,
the questioning is not typically taped or independently transcribed.14 Nor, at ports of entry, may
the applicant’s attorney “witness” the interview (though counsel may be present at the Credible
Fear Interview). Rather, the interview is memorialized by the interviewing officer him or
herself, who types a record of the conversation using the Form I-867A and B or I-870.15 While
the regulations require that the accuracy of the sworn statement taken at the port of entry be
ensured by “having the alien read (or have read to him or her) the statement, and the alien shall
sign and initial each page of the statement and each correction,”16 our Study found that nearly 72
percent of the time the alien neither read the statement, nor was the statement read back to him or
her.17 Our Study found, further, that INS trial attorneys use these statements to impeach the
applicant’s testimony in 48 percent of the cases reviewed, and that the port of entry statement
was cited by the Immigration Judge in his decision to deny the application nearly 32 percent of
the time.18

14

See e-mail message from Linda M. Loveless (CBP) to Mark Hetfield (USCIRF), Dec 4, 2003 (stating that the
CBP Offices at the Atlanta, Las Vegas and Houston Airport Ports of Entry have a videotape system in place,
ostensibly to monitor the performance of CBP Inspectors during the interview process. However the videotapes used
during these interviews are typically taped over after approximately 60-90 days, and are usually not available to
either the alien or the government at a subsequent hearing. Secondary inspections are also videotaped at three land
ports of entry: Oroville in Washington State and Peace Bridge and Champlain in New York State. In Oroville
tapes are retained for only 30 days, in the other two sites they are kept for approximately six months).
15
See sample, attached as Exhibit A; See also Evaluation of Credible Fear Referral in Expedited Removal at Port
of Entry in United States, Keller et. al., Feb. 2005 (contending that while Form I-867A and B purports to be certified
by the alien as being a “full true and correct” record of the interrogation during the secondary inspection process, the
component of this Study which involved the monitoring of ports found issues relating to the reliability of the
document); see also CBP Response to Recommendations of UNHCR Study on U.S. Expedited Removal, issued
10/23/2003, Section A-7(2) (stating that in the past, CBP has rejected proposals that the form include warnings that
it is not a verbatim transcript, noting that “trial attorneys or judges may determine the appropriate weight to be given
to such statements in subsequent proceedings”); but see Form I-870 (Attached as Appendix B), (showing that the
I-870 was revised on November 21, 2003 to state the following caveat: “The following notes are not a verbatim
transcript of this interview. These notes are recorded to assist the individual officer in reviewing the determination.
There may be areas of the individual’s claim that were not explored or documented for purposes of this threshold
screening”).
16
8 CFR 235.3(b)(2)(i) (2004).
17
See Keller, et al.
18
See Jastram, et al.
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II.

REPRESENTATION OF ARRIVING ALIENS AND ASYLUM SEEKERS

A.

Introduction

Prior to the enactment of IIRAIRA, aliens who were denied admission into the United
States were afforded a full hearing with the right to counsel, the right to present evidence, and to
question witnesses on the record before an Immigration Judge pursuant to former section INA §
240.19 Before the implementation of IIRIRA, aliens had access to legal counsel prior to the
removal (exclusion) hearing. IRIRA did not include any provisions which specifically limited
an asylum seeker’s right to an attorney; nonetheless, Expedited Removal has had the effect of
significantly restricting an alien’s right to counsel. This is because of DHS’s increased detention
of asylum seekers in the Expedited Removal context. The changes to INA §240 (renumbered
now to INA §235) have authorized secondary inspectors and their supervisors to make removal
decisions previously made only by Immigration Judges, and before an alien is permitted to
contact legal counsel.
While an alien/asylum-seeker may consult with persons of his choice prior to the credible
fear interview, there is no right to “representation,” nor does the alien have the right to have
counsel present at the immigration judge’s review of the negative credible fear determination.20
Not until after the alien/asylum-seeker is found to have a credible fear of persecution or torture
(after a credible fear interview), may an attorney fully represent him or her at an asylum hearing
before an immigration judge.21 While an alien/asylum seeker will not have access to counsel at
the primary or secondary inspection process, or likely not even at the credible fear determination,
the alien is asked to sign legal documents which will have a bearing on a subsequent claim for
asylum. As discussed earlier, these documents are frequently used as a sort of “record of
proceedings” by DHS Immigration and Customs Enforcement (ICE) attorneys and Immigration
Judges.22

19

8 U.S.C. §1225, Immigration & Nationality Act.
INA § 235(b)(1)(B)(iv); 8 C.F.R. § 208.30(d)(4). See Executive Office for Immigration Review, Interim
Operating Policy and Procedure Memorandum 97-3: Procedures for Credible Fear and Claimed Status Reviews, at 4
(Mar. 25, 1997) (proclaiming that immigration judges have the discretion as to whether consultants may be present
at this review. If counsel is allowed to be present, nothing entitles him or her to make an opening statement, call and
question witnesses, cross examine, object to written evidence, or make a closing argument); but see Expedited
Removal Training Materials, page 4 (explaining that aliens in secondary (inspection) are not entitled to
representation and do not have the right to an attorney, unless criminal proceedings are contemplated, nor are aliens
entitled to contact family, friends, or others in the United States, concerning their situation. However, in some
cases, it may be beneficial to permit such communication if it may assist in the case or allay concerns”).
21
See Section II, Inspector Field Manual (2003)2.9 Dealing with Attorneys and Other Representatives (asserting
that no applicant for admission, either during primary or secondary inspection has a right to be represented by an
attorney - unless the applicant has become the focus of a criminal investigation and has been taken into custody. An
attorney who attempts to impede in any way on your inspection should be courteously advised of this regulation.
This does not preclude you, as an inspecting officer, to permit a relative, friend, or representative access to the
inspectional area to provide assistance when the situation warrants such action). A more comprehensive treatment
of this topic is contained in the Adjudicator's Field Manual, Chapter 12, and 8 CFR 292.5(b). The alien’s right to
counsel is a statutory right, 8 USC §1362, Immigration and Nationality Act §292.
22
See Jastram, et al.; Keller et al.
20
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B.

The Impact of Representation on Asylum Claims in Expedited Removal

Asylum seekers in Expedited Removal who have legal counsel tend to be much more
successful in applying for asylum than those who proceed without an attorney. Of those
individuals found to have a credible fear, who were subsequently represented by counsel, 25
percent were granted asylum by an Immigration Judge;23 whereas, only 2 percent of those not
represented by counsel were granted asylum.24 One could argue that these statistical differences
are attributable to attorneys representing only those applicants with the most meritorious cases.
The statistics, however, also indicate that success rates of unrepresented asylum seekers are only
marginally higher in areas with the lowest rates of legal representation than for those in areas
with the highest rates of representation.25 Immigration courts with the highest rates of
representation tend to be in major metropolitan areas. Those with the lowest rates of
representation tend to be courts, predominantly located within the detention centers themselves,
in more rural areas. It therefore seems that the ability of an alien to obtain counsel is more
closely associated with geographic location than with the merits of the asylum claim. Obviously,
being represented by counsel appears to play a role in the ultimate decision on asylum.
The key difference between the affirmative asylum process and Expedited Removal is
found in the latter’s adversarial nature.26 An alien who is already in the United States may apply
for asylum affirmatively and undergo a non-adversarial “interview” with an asylum officer, bring
an attorney with him, and provide his own interpreter. In contrast, an asylum seeker in
Expedited Removal proceedings must first pass through his initial interview at the port of entry,
typically after a long journey. (S)he must then engage in a credible fear interview after being
given 48 hours or so to adjust to his new surroundings in a jail-like detention facility, and
identify a person of his choosing with whom to “consult.”27 Then, if successful in obtaining a
credible fear finding, the alien must claim asylum in court, where he is opposed by a DHS Trial
Attorney who is generally there to argue the DHS position that the applicant should be removed
from the United States.28 It is only at this late stage where the applicant may be represented by
counsel. Unlike a non-adversarial affirmative asylum proceeding, each asylum seeker subject to
Expedited Removal needs to argue the merits of his case before an immigration judge and
against a DHS “trial attorney.” Consequently, it should be noted that unrepresented asylum
seekers in affirmative proceedings are granted asylum 24 percent of the time, in contrast to the 2
percent grant rate of unrepresented asylum seekers who are referred to adversarial proceedings
after being placed in Expedited Removal.29
Detained asylum seekers who are not conversant in English may have difficulty finding
legal counsel, even more difficulty conducting legal research and representing themselves in
immigration court. Moreover, for “security reasons” commonly cited by prisons, no detention
23

Statistical Report on Immigration Court Proceedings, FY 2000-2004, Kyle, Fleming, and Scheuren, (Feb. 2005),
tables 3-2 to 3-12.
24
See id.
25
See id.
26
See id. at table V;(reporting an acceptance rate for Expedited Removal of 25 percent for represented aliens and 2
percent for unrepresented aliens, table P&Q).
27
See 8 CFR 235.3(b)(4)(ii) (2004).
28
Supra note 12.
29
Appendix C.
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facility provides aliens with internet access to conduct research to document their asylum
claims.30 While the DHS detention standards have an extensive list of legal reference materials
which should be maintained in the law libraries of detention centers, visits by the U.S.
Commission on International Religious Freedom Expedited Removal Study (“USCIRF Study”)
experts consistently found that many of the materials on the list were not in the law libraries, and
that, when present, they were years out of date.31
All of these factors clearly affect the ability of the alien to effectively present an asylum
claim and make the Immigration Judge’s task particularly difficult, putting additional strains on
court time and resources. As EOIR stated after reviewing earlier drafts of this report:
All judges prefer represented to non-represented cases. Non-represented cases are
more difficult to conduct. They require far more effort on the part of the judge.
Judges struggle with the alien’s difficulties in completing the I-589 (Application
for Asylum) in a language they may not be familiar with. The skeletal
information provided by the alien must be expanded on by the judge, while
maintaining impartiality…32
As noted in regulations controlling the Immigration Court process, every alien is entitled to legal
representation of his or her own choosing, however, they have no right to legal counsel paid for by the
government.33 While waiting for (and often following) a credible fear interview, asylum seekers are
detained in one of the 185 or so different jails or detention facilities currently operated or under
contract with the DHS.34 Moreover, as noted in the Report on Condition of Confinement at Detention
Facilities,35 many of the custodial immigration facilities for these asylum seekers are located in rural
parts of the United States, where few lawyers visit and even fewer maintain a practice.36 In this
report, we did not examine, nor do we allege, that DHS is in violation with its detention standards
with regard to access to legal counsel. The practical effect of detention in remote locations, however,
is to restrict asylum seekers’ legally authorized right to counsel.
C.

Approaches to Representation of Detained Asylum Seekers

There have been various piecemeal approaches to solving the problem of unrepresented
asylum seekers detained by ICE during the removal process. The general approach, however, is
market-based. Asylum-seekers’ ability to retain counsel – paid or pro bono – is generally
dependent on the availability of legal services in the geographic areas where they are detained.
30

See Haney, Conditions of Confinement for Detained Asylum Seekers Subject to Expedited Removal, (Feb. 2005).
Human rights reference materials, while included in the DHS Detention Standards and critical to any asylum
claim, were either missing or years out-of-date in every facility visited. In some facilities, a Lexis CD-ROM took
the place of the law library, but the CD did not contain the human rights materials listed in the Detention Standards,
nor did any of the facilities offer instruction to detainees on the use of the Lexis CD-ROM. See Appendix G, Law
Library and Related Resources (listing of materials from the DHS Detention Standards).
32
Letter to Mark Hetfield, USCIRF, from Marta Rothwarf, Assoicate General Counsel, Executive Office for
Immigration Review (EOIR), January 19, 2005.
33
8 C.F.R. § 1003.16(b).
34
Supra note 12.
35
See, Haney.
36
Fleming and Scheuren, Statistical Report on Detention, FY 2000-2003, (Feb. 2005).
31
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Many of the 185 detention facilities are located in rural areas without access to counsel of any
kind37, let alone attorneys trained in and experienced with asylum cases, and most detention
facilities do not provide ready access to communication with outside counsel.38 Consequently,
many detained asylum seekers are left unrepresented at their merits hearing.39
As noted previously, an unrepresented asylum seeker in the Expedited Removal process has only
a 2 percent likelihood of being granted asylum, versus 25 percent chance for asylum seekers with
attorneys. In contrast, 26 percent of unrepresented asylum seekers outside of Expedited
Removal - who apply through the non-adversarial affirmative process - are granted asylum.40
Consequently, it appears that an asylum seeker in Expedited Removal without representation is
vulnerable to being incorrectly removed to a country where he or she may be persecuted. This
vulnerability appears to be greater for those asylum seekers who are detained.
D.

Legal Representation Models

Recognizing the problems with asylum seekers trying to navigate this adversarial process
unassisted, several organizations, together with the Executive Office for Immigration Review
(EOIR) and ICE, have made efforts to increase and facilitate representation, or at least legal
orientation and counseling, of detained asylum seekers.41 A number of these programs,
representing different models for securing legal assistance, are described below. All have the
potential, if more broadly applied, to help ensure that the Expedited Removal process will not
cause bona fide asylum seekers to be returned incorrectly to their persecutors.
Some of these models apply exclusively to asylum seekers in Expedited Removal
proceedings, others also apply to other detained aliens as well.
1.

EOIR’s Legal Orientation Program

In 2002, the EOIR began a Legal Orientation Program (“LOP”) to provide a “rights”
presentation to detainees and to increase pro bono representation. In its first year of operation in
select DHS Detention facilities with Immigration Courts, the LOP has increased the productivity
of the Immigration Judges. Effectively informing detained immigrants of their legal rights (or
lack of available options), helps to clear Court dockets for cases to be heard on the merits.42
37

Id.
See Haney (reporting that while every facility is required to provide telephones through which detainees can call
collect to counsel, the rates for these calls is typically significantly higher than market rates. Furthermore, none of
the detention facilities surveyed in the course of this Study permitted detainees to accept incoming calls, making it
particularly difficult for attorneys to contact clients, and impossible to return their calls) See also INS Detention
Standards, Detainee Handbook p 12, and Visitation p11 (Attached as Appendix ) (stating that detention facilities, are
required to post a list of pro bono legal organizations in all detention housing areas and other appropriate areas).
39
See Kyle, Fleming, and Scheuren, Tables P and Q (showing that according to Statistics for FY2003,
approximately 22 percent of asylum seekers are unrepresented nationwide, but at some major detention facilities in
more rural areas, as many as 85 percent of asylum seekers are not represented).
40
See Appendix C.
41
See discussion infra Section B 1-7.
42
See EOIR Pro Bono Program Update Memorandum from Pro Bono Coordinator (December 2003) (Attached as
Appendix D); see also http://www.usdoj.gov/eoir/probono/MajorInitiatives.htm#DetRightsPres (last visited Dec.
2004).
38
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Through LOP orientations, representatives from nonprofit organizations provide
comprehensive explanations about immigration court procedures along with other basic legal
information to large groups of detained individuals. The orientations are normally comprised of three
components: 1) the interactive group presentation, which is open to general questions; 2) the
individual orientation, where non-represented individuals can briefly discuss their cases with
experienced counselors; and 3) the referral/self-help component, where those with potential relief, or
those who wish to voluntarily depart the country or request removal are referred to pro bono counsel,
or given self-help legal materials and basic training through group workshops, where appropriate.43
It must be noted, however, the status of funding for this program, which is not limited to
asylum seekers, is often unclear. In FY2002 and FY2003, Congress allocated $1 million each
year to INS, and in FY2004 to ICE, for non-governmental agencies to provide ‘live
presentations’ to persons in INS detention prior to their first hearing before an immigration
judge. These presentations provide immigration detainees with essential information about
immigration court procedures and the availability of legal remedies to assist detainees in
distinguishing between meritorious cases and frivolous cases.”44 According to EOIR, the
leadership of the Senate Immigration Subcommittee recommended, and INS agreed, that EOIR
was better positioned to implement the requirement, and that obvious benefits would accrue to
their legal and detention personnel once the program was operational.45 EOIR reports that the
Legal Orientation Program has, since its inception, enjoyed strong support from INS and then
ICE Headquarters, as well as from the ICE Officers in Charge at each of the seven detention
facilities served by the program.46
With these funds, EOIR was able to provide comprehensive legal orientation to over
17,000 detained respondents, representing approximately 20 percent of the total population of
detained aliens, at six detention facilities in its first full year of operation. 47 Since that time,
EOIR has expanded to a seventh cite (El Paso, Texas), and expects to provide legal orientation to
over 20,000 aliens.

43

See Executive Office of Immigration Review website: http://www.usdoj.gov/eoir/probono/MajorInitiatives.htm
(last update 11/29/2004).
44
This language is taken from House Conference Report No. 108-10, Making further continuing appropriations for
the Fiscal Year 2003, and for Other Purposes (Pub L. No. 108-7) .The language in the conference report is very
similar to the Conference reports for FY2002 and FY2004, although the latter does not make specific reference to
non-governmental organizations. See Conference Report for Commerce, Justice, and State, the Judiciary, and
Related Agencies Appropriations Act for Fiscal Year 2002 (Pub. L. No. 107-77) as well as the FY2004 Homeland
Security Appropriations Conference Report Accompanying H.R. 2555 (Pub.L. No. 108-90).
45
See Letter from Senators Hatch, Leahy, Brownback and Kennedy to Attorney General John Ashcroft (November
30, 2001).
46
Letter from Marta Rothwarf, Assoicate General Counsel, Executive Office for Immigration Review (EOIR) to
Mark Hetfield (January 19, 2005).
47
Id;. For more information about the program and its effectiveness, see Executive Office of Immigration Review
website: http://www.usdoj.gov/eoir/probono/MajorInitiatives.htm (last update 11/29/2004); see also Appendix D
(exemplifying EOIR’s exceptional efforts to promote pro bono representation. EOIR recognizes the importance of
legal representation and undertakes an effort, locally and nationally, to encourage aliens to seek representation. As
noted, the lack of attorneys in many areas where detention facilities are located severely hamper detained aliens
right to counsel).
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Although ICE transferred $1 million to EOIR, as directed by Congress, in FY2004, it has
yet to transfer the FY2003 funding to EOIR, citing budgetary shortfalls. On February 1, 2005,
ICE confirmed that it will transfer $1 million to EOIR for Legal Orientation Programs for
FY2005. The funding owed to ICE for FY2003, however, remains in question.48
According to EOIR, the LOP (also known as "Group Rights Presentation Programs") made by
non-governmental organizations to detained populations “demonstrated that they are beneficial to all
parties involved. These programs result in greater judicial efficiency for EOIR, less time for aliens in
DHS detention, and greater access for detained aliens to legal information, counseling, and pro bono
representation.”49
EOIR statistics further demonstrate that, after receiving the presentations, detained individuals
make better-informed decisions on proceeding with their cases, and are more likely to obtain
representation, that non-profit organizations reach a wider audience of people with minimal resources,
and that cases are more likely to be completed faster, resulting in fewer court hearings and less time
spent in detention (either because of case completion or removal).50 In EOIR’s July 27, 2004 briefing
to USCIRF staff and experts, EOIR’s LOP was shown to have reduced the processing times for
detained cases by 1.5 to 3 days at an average cost of $85 per day for detention.51 This reduction, as
modest as it seems, when applied to the seven facilities in which EOIR’s LOP program is in effect,
pays for the program over the course of the year.52
EOIR has been working to further develop and expand upon the use of legal orientations
to immigrants detained by the DHS. The LOP is currently funding comprehensive Legal
Orientation Programs at six major DHS detention facilities in: Eloy, Arizona; Port Isabel, Texas;
Batavia, New York; Seattle, Washington; Lancaster, California; and Aurora, Colorado. EOIR
notes that with $1 million in additional funding, that it could expand the LOP to seven more
detention centers53

48

See, The American Lawyer, On a Shoestring, July 2004 (referencing a letter sent by Asa Hutchinson,
Undersecretary of Border and Transportation Security at the Department of Homeland Security, to Senators Edward
Kennedy and Sam Brownback. Subsequently on February 1, 2005, ICE confirmed that it will pay the funds in
FY2005); see also EOIR/USCIRF Meeting Notes, July 27, 2004 ;In a written question submitted to Attorney General
nominee Alberto R. Gonzales during his nomination hearing on January 18, 2005, Senator Edward M. Kennedy
asked Mr. Gonzales what he would do, as Attorney General, to ensure that DHS transfers the $2 million owed to
EOIR for these programs for FY2003 and FY2005, and what he would do to increase funding for “these highly
successful programs so they reach even greater numbers of detainees.” Mr. Gonzales’ response was that he “would
work with (his) colleagues at the Department of Homeland Security to ensure that any money that is owed to EOIR
is transferred and to determine the extent to which funding may be increased in future years.” See Appendix H.
49
See EOIR Pro Bono Program Update Memorandum from Pro Bono Coordinator (December 2003); see also
http://www.usdoj.gov/eoir/probono/MajorInitiatives.htm#DetRightsPres (last update 11/29/2004).
50
See EOIR Pro Bono Program Update Memorandum from Pro Bono Coordinator (December 2003); see also
http://www.usdoj.gov/eoir/probono/MajorInitiatives.htm#DetRightsPres (last update 11/29/2004).
51
See EOIR/USCIRF Meeting Notes, July 27 2004.
52
See EOIR LOP Executive Summary and Statistical Analysis (Attached as Appendix D). In a subsequent letter to
USCIRF, EOIR explained that, while the information provided in the Executive Summary and Statistical Analysis
are accurate, at this time it is not possible for EOIR to isolate all factors affecting the measured result. EOIR is
actively working to improve the program’s performance measurement system.
53
See EOIR Legal Orientation Program DHS Briefing (EOIR, July 20, 2004) (Attached as Appendix D) (stating
that with extra funding the program could expand such sites as: Aguadilla, Puerto Rico; Bradenton and Miami
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2.

Florence Immigrant and Refugee Rights Project

The Florence Project is a nonprofit legal service organization that provides free legal
services to men, women and children detained by the Florence, Arizona ICE Service Processing
Center. The Florence Project was created in 1989, prior to the advent of Expedited Removal.
Concerned that indigent people in deportation proceedings were in danger of having their rights
disregarded, local Immigration Judge John McCarrick urged Phoenix area attorneys to fill the
gap in representation left by the absence of a public defender system in immigration proceedings
for those who could not afford an attorney. In response to this call, Attorney Chris Brelje,
supported and encouraged by his law firm Lewis and Roca, spent a year establishing the
project.54
Although originally called the Florence Asylum Project, the organization changed its
name to the Florence Immigrant and Refugee Rights Project (FIRRP) to reflect the range of legal
issues facing detained immigrants. With services first in Florence, FIRRP expanded its reach to
include legal services first at the Eloy Detention Center in 1998, then at the Southwest Key
Facility in Phoenix for detained children in late 2000. In January 2001 the Integrated Social
Services Program was added to address the diverse mental health and social needs of people
FIRRP serves. 55
The Florence Project provides early and accurate legal information in the form of legal
orientation presentations to aliens in Eloy, Florence, and the Southwest Key facilities in Phoenix,
Arizona. The Eloy facility’s presentations are largely funded by the EOIR Legal Orientation
Program (LOP); the other sites are primarily dependent on private funding. This presentation
enables aliens to make informed decisions about whether and how to proceed with their
immigration case. FIRRP contributes to the efficiency of the removal process by equipping
aliens to determine up front whether or not there is a basis for them to proceed with their claim.
With FIRRP’s assistance, aliens who realize there is no legal relief available are less likely to
proceed with their claim, reducing their time in, and the government’s expenses for, detention.
Moreover, by understanding the process better, aliens counseled by FIRRP who decide to
proceed are more likely to avoid unnecessary continuances and other demands on the court’s
time.
For individuals who continue to the final stages of a case, FIRRP provides, at a
minimum, assistance with documents and in-depth training on how to represent oneself in
immigration court. In many instances, staff attorneys provide representation before immigration
judges and on appeal if necessary, all at no charge to the individual. FIRRP also advocates for its
clients outside of court, with deportation officers and other staff at the detention facilities.56

(Krome) Florida; El Centro, San Diego and San Pedro, California; Houston and Laredo, Texas; Las Vegas, Nevada;
and York County, Pennsylvania).
54
See the Florence Immigrant and Refugee Rights Project website http://www.firrp.org/ (last visited 12/10/2004).
55
Id.
56
Id.
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The Florence Project became a “Justice Efficiency Model” that was studied by EOIR in
1998. The model, founded to assist detained aliens while making immigration proceedings more
efficient, has been used and modified by other organizations working with the similar
populations, including those participating in the EOIR Legal Orientation Program.57
3.

Human Rights First’s Asylum Legal Representation Program

In the New York and New Jersey area, Human Rights First (formerly the Lawyers
Committee for Human Rights) has created a pro bono program to match detained asylum seekers
with pro bono counsel. The clients of the Asylum Legal Representation Program cannot afford
counsel. Volunteer lawyers learn about international human rights law and have the chance to
represent individual clients at an asylum interview or a hearing before an immigration judge.
The cases are assigned to pro bono volunteers through the Representation Program.58
Asylum seekers benefiting from this program are held primarily at two contract detention
facilities in the New York – New Jersey area: the two hundred bed facility in Queens, New York,
run by the GEO Group Inc. (formerly, the Wackenhut Corporation), and the three hundred bed
facility in Elizabeth, New Jersey, run by Corrections Corporation of America. Asylum seekers
are sometimes detained in county or local jails in New Jersey as well. The New York – New
Jersey area has significant refugee and immigrant populations, and the organizations that provide
legal services to indigent asylum seekers are faced with a legal representation need that is much
larger than they can meet.59
The non-profit organizations in the area work collaboratively with each other, and in
cooperation with ICE Detention officials. At the two facilities, several local legal organizations
take turns, for periods of several months, in providing new arrivals with legal orientation
presentations, initial consultations, and assistance in finding legal counsel. At the Queens
facility, this work is performed by Catholic Charities, the Hebrew Immigrant Aid Society
(HIAS), and Human Rights First. At the Elizabeth facility, this role is played by American
Friends Service Committee, HIAS, the Catholic Legal Immigration Network (CLINIC), and
Human Rights First.60
When Human Rights First plays this role, an attorney from its office will travel to the
detention facility once or twice a week to meet with new arrivals. The attorney describes the
Expedited Removal, asylum application and immigration court processes to the asylum seekers
and explains how those who are indigent can try to find pro bono legal representation. The
attorney will meet with any detainees who would like to meet individually. In these meetings,
the detainees can ask specific questions about their situations. The attorney, in turn, will learn
more about the asylum seeker’s case. With the asylum seeker’s permission, his or her request for

57

See EOIR’s Evaluation of Rights Presentation, available at
http://www.usdoj.gov/eoir/statspub/rightspresmain.htm (last visited 1/28/05).
58
See Human Rights First website http://www.humanrightsfirst.org/asylum/probono/probono.htm. (last visited
12/10/2004).
59
Informational Interview with the Asylum Program Director, Human Rights First.
60
Id.
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representation will be forwarded to the legal organizations in the collaborative representation
project.61
During the consultations, the attorney may assist asylum seekers in other ways. The
attorney may advise the asylum seeker on steps she needs to take with respect to her asylum case
or may answer questions about the individual’s eligibility for asylum. Many asylum seekers also
have questions about detention. The attorney will explain the process for seeking release on
parole, but also explain that these facilities seldom release asylum seekers from detention until
after the Immigration Judge has ruled on their application.62
After the request for representation is circulated (with the asylum seeker’s permission), to
the collaborative representation project, one of the organizations may decide to conduct a full
interview to determine if they can take the case on for representation. Before taking on a case,
an organization will send a representative to the detention facility to meet with the asylum
seeker. This representative will conduct an extensive interview; the interview will assist the
organization in deciding whether it can represent the asylum seeker.63
When Human Rights First decides to take on a case for representation, it recruits and
trains pro bono lawyers to handle the case. Human Rights First’s legal staff also provides
significant support to the pro bono attorneys, reviewing their submissions, discussing case
strategy and answering frequent questions. Because of the significant work involved in detained
cases, including the added travel time, Human Rights First generally encourages two or more
attorneys to work on a detained asylum case. 64
Local legal organizations have formed two unique collaborative projects (the first was
started in New York and a second developed subsequently in New Jersey) that are supported by
several local foundations. Current funding, however, does not completely fill the need for
representation in these areas. Several organizations have had to decrease the number of asylum
seekers they assist as they are faced with financial challenges or competing needs; and one
organization has had to suspend its ability to take on new cases entirely. 65
4.

Capital Area Immigrants Rights (CAIR) Coalition

In an attempt to enhance access to legal advice and assistance, the Department of Homeland
Security has partnered with a non-governmental organization in Arlington, Virginia. A little over
three years ago, the Capital Area Immigrants’ Rights (CAIR) Coalition, in conjunction with the
United Nations High Commissioner for Refugees (UNHCR), developed a model with the Arlington,
Virginia Asylum Office to provide legal assistance to individuals in the Expedited Removal process

61

Id.
Id.
63
Id.
64
See, Acer, Eleanor, Making a Difference: A Legacy of Pro Bono Representation, Journal of Refugee Studies,
September 2004, Vol. 17: 347-366.
62

65

Supra note 60.
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who had asserted a fear of returning to their country of nationality.66 After the individual is detained
and before the scheduling of a credible fear interview, an Asylum Officer asks the individual if he or
she has an attorney. If the alien is unrepresented, the Asylum Officer asks if the individual wants
CAIR Coalition to seek an attorney to accompany the alien to the credible fear interview. If the
individual answers affirmatively, CAIR Coalition is designated as the organization that will make a
legal appearance at the interview. A fax is sent to CAIR Coalition, providing the date and location of
the credible fear interview.67
CAIR Coalition developed a list of volunteer lawyers, law students, and others who were
trained to assist individuals at the credible fear interview. A request for legal assistance at the
credible fear interview is sent to the volunteer list. The volunteer explains the Expedited
Removal process, credible fear, and immigration detention to the alien seeking representation.
After the interview, a summary of the individual’s claim is presented to a CAIR Coalition staff
member. The CAIR Coalition staff attorney screens and reviews the claim to see if the alien
appears to be eligible for relief. If the claim appears meritorious, the summary is circulated to a
list of pro bono attorneys for the purpose of securing representation for the actual asylum hearing
before the immigration judge.68
The Arlington Asylum Office has a significantly higher-than-average rate of aliens
“dissolving” their asylum claims at the time of the credible fear interview. 69 According to that
office, this might be one way in which the CAIR Coalition contributes to the efficiency of the
Expedited Removal process; namely, by aliens dissolving their credible fear claims when an
attorney advises them that they may not meet the criteria for asylum. 70
The success of this model has resulted in higher rates of representation for detained
asylum seekers before the Arlington and Baltimore Immigration Courts. In addition, the
Arlington Asylum Office has requested that this model be extended to the Atlanta area.71 It is in
the process of being implemented there with the assistance of various large law firms, including
Alston & Bird LLP, as well as Atlanta non-profits, including Catholic Social Services.72
5.

Law School Clinical Programs

Another type of program created by the private sector to provide legal assistance to
asylum seekers is one in which second and third year law students enrolled in law school provide
66

See 8 CFR 100.4(f)(3) (2004) (establishing that the Arlington Asylum Office is part of U.S. Citizenship and
Immigration Services (USCIS) within DHS. The Arlington Asylum office has jurisdiction over the District of
Columbia, the western portion of the State of Pennsylvania within the jurisdiction of the Pittsburgh suboffice, and
the States of Maryland, West Virginia, North Carolina, Georgia, Alabama and South Carolina).
67
Information received from Detention Project Director, CAIR Coalition. For more information see the CAIR
Coalition Website, http://www.caircoalition.org/about.htm (last visited 12/10/2004).
68
Id.
69
See DHS Table 11, Fleming and Scheuren (reporting that in FY2003, over 30 percent of asylum seekers referred
for credible fear dissolved their asylum claim before the Arlington Asylum office. Compare this to a national rate of
under 8 percent for the same period of time).
70
Meeting between USCIRF Immigration Counsel Hetfield, Dr. Fritz Scheuren and the Arlington Asylum Office
(March 23, 2004).
71
Atlanta is under the jurisdiction of the USCIS Asylum Office in Arlington, Virginia.
72
Id.
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attorney services. This program is exemplified by the Clinic for Asylum, Refugee and Emigrants
Services (CARES) at Villanova University School of Law in Villanova, Pennsylvania, where law
students represent asylum seekers in detention. Most of CARES’ clients entered the country
without proper travel documents and have asserted a fear of returning to their country of
nationality. They are then processed in accordance with the Expedited Removal rules. Students
enrolled in CARES travel up to two hours each way to county jails in York and Berks Counties
in rural Pennsylvania to represent their asylum clients. Many of the clients are unaccompanied
minors and families with minor children.73
When the clinic learns about detained asylum seekers who need legal representation (most of the
referrals are from the Pennsylvania Immigration Resource Center (PIRC)), a team of two
students typically travel to the detention center to conduct an intake interview with the clients. If
the clinic accepts the case, the students represent the clients throughout the process, beginning
with the credible fear interview and through the hearing on the merits of the asylum claim.
CARES receives additional help from Students enrolled in Villanova's undergraduate
Department of Modern Languages with interpretation and translation.74
6.

Private Detention Facility Representation

At least one of the private detention facility contractors to ICE, Corrections Corporation
of America (“CCA”) is under contract with DHS to provide private counsel to speak to ICE
detainees. At its Laredo, Texas facility, ICE has contracted with CCA to hire a local attorney to
assist the detainees, at the detainee’s request, with legal matters pertaining to their detention.
While originally envisioned as legal access to detainees to resolve problems with the facility
(e.g., food, medical care issues, etc.), the attorney retained by CCA in Laredo, when requested by
the detainee, helps the detainee understand the immigration process, obtains forms or documents
the detainee specifically requests and provides a translation of the forms. This attorney may also
do legal research for the detainee and give his advice to the detainee on the likelihood of success
on the merits of his case. His primary purpose, however, is to facilitate a resolution to detentionrelated problems in the facility. Accordingly, this attorney does not represent aliens in
immigration court proceedings, nor is he a specialist in immigration law. 75
In a discussion with the attorney hired by CCA to carry out its part of the DHS contract,
we were informed that his practice is not an immigration law centered practice. Further, he does
not provide a general rights presentation, and can only go to the facility to talk to the detainee
when a detainee so requests. The attorney indicated that he spent less time in 2004, than in
previous years, on matters related to detention issues for CCA. He also specifically noted that he
does not become retained counsel on any these cases, and that he is limited in the scope of the
73

Information received from CARES representative (2004); for more information see Villanova University’s School
of Law website, http://www.law.vill.edu/currentstudents/clinicsandexternships/caresclinic.asp (last visited
12/10/2004).
74
Id.
75
See CCA Inmate Orientation Handbook at 11-12; see also “Request for Attorney/Paralegal Conference” form
(Attached as Exhibit E) (showing that in fact, in the “Inmate Orientation Handbook” that CCA provides each
detainee, under “Legal Assistance” they note that CCA has retained counsel to assist inmates is clearly designed for
internal prison issues, not necessarily for the complicated issues related to immigration law, or asylum cases in
particular).
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representation he provides. Finally, he pointed out that there are few immigration lawyers in the
Laredo area and that he is not aware of anyone who practices asylum law.76
7.

The Overseas Processing Entity Model of the Department of State

At DHS, Refugee and Asylum adjudications are administered by the USCIS Office of
Refugees, Asylum, and International Operations (ORAIO). Both programs aim to protect aliens
who meet the definition of a “refugee” under U.S. law.77 There are some notable differences,
however. The obvious one is that refugee applicants apply outside of the United States, while
aliens must be physically located within the United States to apply for asylum. Another
important distinction, however, is that asylum seekers must prepare their own asylum
applications or, from within the detention center, find and retain an attorney to assist them. In
contrast, refugee applicants are generally required by the US Refugee Program to complete their
forms with the assistance of a caseworker working for an agency under contract with the
Department of State.78
These agencies are known as Overseas Processing Entities (OPEs), and were formerly
known as Joint Voluntary Agencies (JVAs). The OPE prepares cases for DHS adjudication,
including screening applicants to determine whether an individual appears to meet the
requirements to receive a refugee interview; reviewing an individual’s refugee characteristics;
conducting family history interviews; and compiling documentation needed for DHS
adjudication. Most importantly, while the OPE does not “represent” refugee applicants in the
attorney-client sense, the OPE does assist the applicant with completing the Form I-590
(Registration for Classification as Refugee), and with articulating the applicant’s refugee claim.
The Refugee Application is intended to elicit the same information as the Form I-589
Application for Asylum. It is somewhat ironic that, while asylum applicants must fill out their
own applications or find legal counsel to do so, refugee applicants overseas are generally not
permitted to fill out the refugee application on their own. Form filling and case preparation is
done with the assistance of the OPE, working under contract with the Department of State. 79
In a recent report on the Refugee Program commissioned by the Department of State,
David Martin commented that, in preparing the refugee application for submission to DHS, an
OPE caseworker “typically questions the applicant to capture the full particulars of the refugee
claim and to record it in the file that will be presented to the DHS officer. This too may require
considerable skill and up to several hours of time, because refugees often have only a dim idea of
which parts of their background are salient for the specific purposes of the DHS refugee
determination.” 80
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Conversation between author and DHS contract attorney (Dec. 7, 2004).
See 8 USC 1101(a)(42)(2004) Immigration and Nationality Act (defining what it means to be classified as a
refugee).
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These agencies are generally overseas offices of “voluntary agencies” based in the United States, or the Genevabased International Organization for Migration.
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Section 3.3 of the USCIS Refugee Officer’s Field Manual (2003).
80
The United States Refugee Admissions Program: Reforms for a New Era of Refugee Resettlement, David A.
Martin (July 8, 2004), available at, http://www.state.gov/g/prm/refadm/rls/rpts/36958.htm (last visited 1/28/2005).
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In the U.S. Refugee program, the operating assumption of the government seems to be
that a refugee applicant cannot successfully complete the application without assistance. Seeing
that only 2 percent of unrepresented asylum applicants in Expedited Removal are ultimately
successful in their asylum application, the same assumption may be applicable to asylum seekers
in Expedited Removal.
If asylum seekers were concentrated in greater numbers in fewer detention facilities, the
OPE may provide a useful model for asylum seekers in Expedited Removal. Such a system
could have potential in the context of explaining the credible fear determination process to
aliens, assisting them with finding counsel, as well as with more expeditious preparation of their
asylum applications.
E.

The Future of Representation of Detained Asylum Seekers in Expedited Removal
Proceedings

A continued problem reported by all NGOs and pro bono organizations is the shrinking
pool of available funding to run these programs. For example, there is at least one major
provider of services to asylum seekers that is disengaging from providing representation. As a
result of funding difficulties, the Hebrew Immigrant Aid Society (HIAS), a major service
provider in the New York/New Jersey area, is no longer accepting new clients.81
Some organizations are restructuring how these types of services are provided. CLINIC,
a national organization dedicated to the training of Catholic Charities and Catholic Social
Services agencies in providing immigration services to the poor and detained asylum seekers, is
currently restructuring how these services are provided. CLINIC is now seeking not only
alternate private sources of funding, but also is creating new programs to better support and
provide representation, including turning over CLINIC affiliates to Diocesan partners, to ensure
continued funding while still providing support to allow these organization to focus on
maintaining the standards of representation. However, many social service organizations report
that they require continued funding from the private sector- funding which is becoming
increasingly scarce.82
The biggest potential source of representation remains the private bar. Indisputably, there
are available a number of private attorneys willing to take the case of asylum seekers who can
pay for such services. However, for those unable to pay, or for those detained asylum seekers in
rural detention facilities unable to contact competent counsel, representation is difficult to obtain.
One obvious solution is an expansion of programs similar to those done where larger private law
firms provide pro bono assistance, usually through newer attorneys. In fact, a recent Supreme
Court case on immigration law was handled by pro bono counsel and established case law likely

81
82

Conversation with HIAS representative (Dec. 2004).
Conversation with CLINC representative (Dec. 2004).
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to impact thousands of similar cases.83 Access to Representation in any form, but particularly
through competent immigration counsel is an essential element to a fair, just, and rapid asylum
process.
Congress requested that this study address whether asylum seekers in Expedited Removal
are being incorrectly removed to countries where they may be persecuted, and whether such
asylum seekers are being detained under inappropriate conditions. The conditions of detention
clearly create certain impediments that make it difficult for asylum seekers to effectively
represent themselves or obtain representation. Moreover, bona fide asylum seekers who navigate
the adversarial Expedited Removal process unassisted by legal counsel seem particularly
vulnerable to being incorrectly removed. The models discussed above, if more widely and
consistently applied, would help protect bona fide asylum seekers from this danger, without
undermining the efficiency of the process.

83

Leocal v. Ashcroft, 125 S. Ct. 377 (2004). Leocal's case fit the criteria for review by the BIA Pro Bono Project, a
collaborative effort of four non-governmental agencies (Catholic Legal Immigration Network, Inc., the American
Immigration Law Foundation, the Capital Area Immigrants' Rights Coalition, and the National Immigration Project
of the National Lawyer's Guild) and the Executive Office for Immigration Review. The Project matches pro bono
counsel with unrepresented detainees who have cases pending before the BIA.
Through the BIA Project, Leocal's case was matched with a team of pro bono attorneys at King & Spaulding, which
represented him before the BIA, Eleventh Circuit Court of Appeals and ultimately the U.S. Supreme Court. Without
the pro bono representation of King & Spaulding, it is unlikely that Leocal's case would have progressed beyond the
BIA and onto the Supreme Court, meaning that the unanimous decision that allowed for Leocal to return to the
country and his family would not have happened.
"Considering the complexity of immigration law, the law's severe penalties, and the fact that most immigrants lack
the money to hire attorneys, anyone who is at risk of being removed from the U.S. should be able to secure legal
representation," says Donald Kerwin, Executive Director of the Catholic Legal Immigration Network, Inc. "The
Supreme Court's 9 - 0 ruling in favor of a man who would have been otherwise separated from his family clearly
demonstrates that the system needs to take into account the potentially tragic consequences of denying immigrants
legal representation."
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Appendix A

Record of Sworn Statement in Proceedings
under Section 235(b)(1) of the Act

U.S. Department of Justice
Immigration and Naturalization Service

Statement by: ________________________________________________________________________________________
In the case of: ________________________________________________________________________________________
Date of Birth:______________________________________

Gender (circle one):

Male Female

At: _______________________________________________________ Date: ___________________________________
Before: _____________________________________________________________________________________________
(Name and Title)

In the ___________________ language. Interpreter _______________________ Employed by_______________________
I am an officer of the United States Immigration and Naturalization Service. I am authorized to administer the immigration
laws and to take sworn statements. I want to take your sworn statement regarding your application for admission to the
United States. Before I take your statement, I also want to explain your rights, and the purpose and consequences of this
interview.
You do not appear to be admissible or to have the required legal papers authorizing your admission to the United States. This
may result in your being denied admission and immediately returned to your home country without a hearing. If a decision is
made to refuse your admission into the United States, you may be immediately removed from this country, and if so, you may
be barred from reentry for a period of 5 years or longer.
This may be your only opportunity to present information to me and the Immigration and Naturalization Service to make a
decision. It is very important that you tell me the truth. If you lie or give misinformation, you may be subject to criminal or
civil penalties, or barred from receiving immigration benefits or relief now or in the future.
Except as I will explain to you, you are not entitled to a hearing or review.
U.S. law provides protection to certain persons who face persecution, harm or torture upon return to their home country.
If you fear or have a concern about being removed from the United States or about being sent home, you should tell me
so during this interview because you may not have another chance. You will have the opportunity to speak privately
and confidentially to another officer about your fear or concern. That officer will determine if you should remain in the
United States and not be removed because of that fear.
Until a decision is reached in your case, you will remain in the custody of the Immigration and Naturalization Service.
Any statement you make may be used against you in this or any subsequent administrative proceeding.
Q: Do you understand what I’ve said to you?
A.
Q.

Do you have any questions?

A.
Q.

Are you willing to answer my questions at this time?

A.
Q. Do you swear or affirm that all the statements you are about to make are true and complete?
A.
Page 1 of _____
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U.S. Department of Justice
Immigration and Naturalization Service

Jurat for Record of Sworn Statement in
Proceedings under Section 235(b)(1) of the Act

Q: Why did you leave your home country or country of last residence?
A.

Q. Do you have any fear or concern about being returned to your home country or being removed from the United States?
A.

Q. Would you be harmed if you are returned to your home country or country of last residence?
A.

Q. Do you have any questions or is there anything else you would like to add?
A.

I have read (or have had read to me) this statement, consisting of ______ pages (including this page). I state that
my answers are true and correct to the best of my knowledge and that this statement is a full, true and correct
record of my interrogation on the date indicated by the above-named officer of the Immigration and
Naturalization Service. I have initialed each page of this statement (and the corrections noted on page(s)
___________).

Signature: _____________________________________

Sworn and subscribed to before me at _______________________________________________
on ___________________.

__________________________________________
Officer, United States Immigration and Naturalization Service

Witnessed by: ________________________________________________________________

Page _____ of _____
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Appendix B
Department of Homeland Security
U.S. Citizenship and Immigration Services

Record of Determination/Credible Fear Worksheet

___ ___ ___

___ ___ ___

___ ___ ___ ___ ___ ___ ___ ___

_________________________

District Office Code

Asylum Office Code

Alien’s File Number

Alien’s Last/ Family Name

______________________

________________

_____________________________________

Asylum Officer’s Last Name

Asylum Officer’s First
Name

Alien’s Nationality

All statements in italics must be read to the applicant
SECTION I:
1.1
___ ___/___ ___/___ ___

INTERVIEW PREPARATION
1.2
_______________________________________________

Date of arrival [MM/DD/YY]
1.3

Port of arrival
1.4

___ ___/___ ___/___ ___

_______________________________________________

Date of detention [MM/DD/YY]
1.5

Place of detention
1.6

___ ___/___ ___/___ ___

_______________________________________________

Date of AO orientation [MM/DD/YY]
1.7

___ ___ / ___ ___ / ___ ___
Date of interview [MM/DD/YY]

1.9

If orientation more than one week from date of detention, explain delay
1.8

____________________________________________________________
Interview site

Applicant received and signed Form M-444 and relevant pro bono list on

___ ___ / ___ ___ / ___ ___
Date signed [MM/DD/YY]

1.10

Does applicant have consultant(s)?
1.11

Yes

No

If yes, consultant(s) name, address, telephone number and relationship to applicant

___________________________________________________________________________________________
___________________________________________________________________________________________
1.12

Persons present at the interview (check which apply)
1.13

Consultant(s)

1.14

Other(s), list:

1.15

No one other than applicant and asylum officer

______________________________________________________________________

1.16

Language used by applicant in interview:

1.17

_____________________________________

_________________________________________________________
Yes
No
______________
______________

Interpreter Service, Interpreter ID Number.

Interpreter Has Forms

1.18

_____________________________________
Interpreter Service, Interpreter ID Number.

1.19

Yes

_____________________________________
Interpreter Service, Interpreter ID Number.

No

Interpreter Has Forms

Yes

No

Interpreter Has Forms

1.20

Interpreter was not changed during the interview

1.21

Interpreter was changed during the interview for the following reason(s):

Time Ended

______________

______________

Time Started

Time Ended

______________

______________

Time Started

Time Ended

1.22

Applicant requested a female interpreter replace a male interpreter, or vice versa

1.23

Applicant found interpreter was not competent

1.24

Applicant found interpreter was not neutral

1.25

Officer found interpreter was not competent

1.26

Officer found interpreter was not neutral

1.27
1.28

Time Started

Bad telephone connection
Asylum officer read the following paragraph to the applicant at the beginning of the interview:
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The purpose of this interview is to determine whether you may be eligible for asylum or protection from removal to a country where
you fear persecution or torture. I am going to ask you questions about why you fear returning to your country or any other country
you may be removed to. It is very important that you tell the truth during the interview and that you respond to all of my questions.
This may be your only opportunity to give such information. Please feel comfortable telling me why you fear harm. U.S. law has
strict rules to prevent the disclosure of what you tell me today about the reasons why you fear harm. The information you tell me
about the reasons for your fear will not be disclosed to your government, except in exceptional circumstances. The statements you
make today may be used in deciding your claim and in any future immigration proceedings. It is important that we understand each
other. If at any time I make a statement you do not understand, please stop me and tell me you do not understand so that I can
explain it to you. If at any time you tell me something I do not understand, I will ask you to explain.
SECTION II:
BIOGRAPHIC INFORMATION
2.1

________________________________________________________________________________________________
Last Name/ Family Name [ALL CAPS]

2.2

_________________________________________

2.3

_______________________________________________

First Name
2.4

Middle Name
2.5

___ ___/___ ___/___ ___

Gender

Male

Female

Date of birth [MM/DD/YY]
2.6

_________________________________________________________________________________________________
Other names and dates of birth used

2.7

_________________________________________

2.8

_______________________________________________

Country of birth
2.9

Country (countries) of citizenship (list all)

_________________________________________________________________________________________________
Address prior to coming to the U.S. (List Address, City/Town, Province, State, Department and Country).

2.10

2.13

_______________________

2.11

_____________________

Applicant’s race or ethnicity

Applicant’s religion

Marital status:

Married

Single

2.12

________________________________________
All languages spoken by applicant

Legally separated

Divorced

Widowed

2.14

Did spouse arrive with applicant?

Yes

No

2.15

Is spouse included in applicant's claim?

Yes

No

2.16

If currently married (including common law marriage) list spouse’s name, citizenship, and present location (if with applicant,
provide A-Number):

__________________________________________________________________________________________
_________________________________________________________________________________________
2.17

Children:

2.18

List any children (Use the continuation section to list any additional children):

Date of birth

Yes

No

Name

Citizenship

Present location (if w/PA,
list A-Numbers)

___________

_______________________

__________________

____________________

___________

_______________________

__________________

____________________

(MM/DD/YY)

___________

_______________________

__________________
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Did child
arrive with
PA?

Is child
included in
PA’s claim?

Yes

No

Yes

No

Yes

No

Yes

No

Yes

No

Yes

No

____________________
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___________
___________
___________

_______________________
_______________________
_______________________

__________________
__________________
__________________
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____________________
Yes

No

Yes

No

Yes

No

Yes

No

Yes

No

Yes

No

____________________
____________________
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2.19

Does applicant claim to have a medical condition (physical or mental), or has the officer observed any indication(s) that a
medical condition exists? If YES, answer questions 2.20 and 2.21 and explain below.

2.22

Yes
No
__________________________________________________________________________________________
2.20
Has applicant notified the facility of medical condition?
Yes
No
2.21
Does applicant claim that the medical condition relates to torture?
Yes
No
Does the applicant have a relative, sponsor or other community ties, including spouse
Yes
No
or child already listed above?
2.23

If YES, provide information on relative or sponsor (use continuation section, if necessary):

_____________________________________________________

________________________________

Name

Relationship

_____________________________________________________

________________________________

Address

Telephone Number

Citizen

Legal Permanent Resident

Other

SECTION III:

CREDIBLE FEAR INTERVIEW
The following notes are not a verbatim transcript of this interview.
These notes are recorded to assist the individual officer in making a credible fear determination
and the supervisory asylum officer in reviewing the determination.
There may be areas of the individual’s claim that were not explored or documented for purposes of this threshold screening.

The asylum officer must elicit sufficient information related to both credible fear of persecution and credible fear of torture to determine whether the
applicant meets the threshold screening. Even if the asylum officer determines in the course of the interview that the applicant has a credible fear of
persecution, the asylum officer must still elicit any additional information relevant to a fear of torture. Asylum officers are to ask the following
questions and may use the continuation sheet if additional space is required. If the applicant replies YES to any question, the asylum officer must
ask follow-up questions to elicit sufficient details about the claim in order to make a credible fear determination.
3.1

a. Have you or any member of your family ever been mistreated or threatened by anyone in any country to which you may be returned?
Yes

No _____________________________________________________________________________________

__________________________________________________________________________________________________
__________________________________________________________________________________________________
__________________________________________________________________________________________________
__________________________________________________________________________________________________
__________________________________________________________________________________________________
b. Do you have any reason to fear harm from anyone in any country to which you may be returned?
Yes

No

_________________________________________________________________________________________________
_________________________________________________________________________________________________
_________________________________________________________________________________________________
_________________________________________________________________________________________________
_________________________________________________________________________________________________
c. If YES to questions a and/or b, was it or is it because of any of the following reasons? (Check each of the following boxes that apply).
Race

Religion

Nationality

Membership in a particular social group

Political Opinion

_________________________________________________________________________________________________
_________________________________________________________________________________________________
_________________________________________________________________________________________________
_________________________________________________________________________________________________
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3.2

At the conclusion of the interview, the asylum officer must read the following to applicant:

If the Department of Homeland Security determines you have a credible fear of persecution or torture, your case will be
referred to an immigration court, where you will be allowed to seek asylum or withholding of removal based on fear of
persecution or withholding of removal under the Convention Against Torture. The Field Office Director in charge of this
detention facility will also consider whether you may be released from detention while you are preparing for your hearing.
If the asylum officer determines that you do not have a credible fear of persecution or torture, you may ask an
Immigration Judge to review the decision. If you are found not to have a credible fear of persecution or torture and you
do not request review, you may be removed from the United States as soon as travel arrangements can be made. Do you
have any questions?
_________________________________________________________________________________________________
_________________________________________________________________________________________________
3.3

At the conclusion of the interview, the asylum officer must read a summary of the claim, consisting of the responses to Questions
3.1 a-c and information recorded in the Additional Information/Continuation section, to applicant.

****Typed Question and Answer (Q&A) interview notes and a summary and analysis of the claim must be attached to this form for all negative
credible fear decisions. These Q&A notes must reflect that the applicant was asked to explain any inconsistencies or lack of detail on material issues
and that the applicant was given every opportunity to establish a credible fear.

SECTION IV:
A.

CREDIBLE FEAR FINDINGS

Credible Fear Determination:

Credibility
4.1

There is a significant possibility that the assertions underlying the applicant’s claim could be found credible in a full asylum or
withholding of removal hearing.

4.2

Applicant found not credible because (check boxes 4.3-4.5, which apply):
4.3

Testimony was internally inconsistent on material issues.

4.4

Testimony lacked sufficient detail on material issues.

4.5

Testimony was not consistent with country conditions on material issues.

Nexus
4.6

4.7

Race

Religion

4.8

4.9

Nationality

Membership in a Particular Social Group

(Define the social group): _________________________________________________________________________
4.10

Political Opinion

4.11

Coercive Family Planning [CFP]

4.12

No Nexus

Credible Fear Finding
4.13

Credible fear of persecution established.
OR

4.14

Credible fear of torture established.

OR
4.15

Credible fear of persecution NOT established and there is not a significant possibility that the applicant could establish eligibility for
withholding of removal or deferral of removal under the Convention against Torture.

B.

Possible Bars:

4.16

4.24

Applicant could be subject to a bar(s) to asylum or withholding of removal (check the box(es) that applies and explain on the
continuation sheet):
4.17

Particularly Serious Crime

4.18

Security Risk

4.19

Aggravated Felon

4.20

Persecutor

4.21

Terrorist

4.22

Firmly Resettled

4.23

Serious Non-Political Crime Outside the United States
Applicant does not appear to be subject to a bar(s) to asylum or withholding of removal.

258

Form I-870 (Rev. 11/21/03) N Page 5

Alien’s File Number:
C.

Identity:

4.25

Applicant’s identity was determined with a reasonable degree of certainty (check the box(es) that applies):
4.26

Applicant's own credible statements. (If testimony is credible overall, this will suffice to establish the applicant’s identity with a
reasonable degree of certainty).

4.27

Passport which appears to be authentic.

4.28

Other evidence presented by applicant or in applicant’s file (List): _______________________________________________

__________________________________________________________________________________________
4.29

Applicant’s identity was not determined with a reasonable degree of certainty. (Explain on the continuation sheet.)

SECTION V:
5.1

ASYLUM OFFICER / SUPERVISOR NAMES AND SIGNATURES

________________________________

5.2

Asylum officer name and ID CODE (print)
5.4

________________________________
Supervisory asylum officer name

____________________________

5.3

Asylum officer’s signature
5.5

____________________________

___ ___/___ ___/___ ___
Decision date

5.6

Supervisor’s signature

___ ___/___ ___/___ ___
Date supervisor approved
decision

ADDITIONAL INFORMATION/CONTINUATION
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Appendix C
Affirmative Asylum Application Outcome and Representation Status by Asylum
Office, FY 2000-2003
Source: USCIS Asylum Division
Total Adjudicated*

Granted Asylum

Total
Asylum Office Rep.
Adjudicated*
Unrep.
Rep.
Unrep.
Total
ZSF
43%
57%
51%
43%
46%
26,393
ZAR
38%
62%
55%
35%
42%
22,838
ZMI
15%
85%
38%
33%
34%
33,548
Mean
34%
66%
38%
24%
28%
27,994
ZNK
38%
62%
26%
18%
21%
20,381
Median
37%
63%
36%
17%
24%
24,451
ZLA
26%
74%
54%
16%
26%
70,061
ZNY
40%
60%
20%
16%
18%
26,063
ZHN
33%
67%
24%
15%
18%
12,483
ZCH
37%
63%
34%
14%
21%
12,188
Total
31%
69%
41%
24%
29%
223,955
* Includes cases granted, denied, referred, rejected, closed, and marked no show.
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Appendix F
The Asylum Application Process for Arriving Aliens Presenting Documents that are
Missing, False or Obtained by Misrepresentation
Used before April 1, 1997
Primary Inspection

Secondary Inspection

Alien arrives at
port of entry

No allowance for
consultation with
attorney, family, etc.

Yes

Inspector finds alien
excludable because
of fraud or
misrepresentation?

Alien requests a waiver
for valid visa stamp or
admissibility?

No

Admit
or initiate
exclusion on
other grounds

Yes

No

Alien given opportunity to
withdrawal?
Alien does not contest INS
finding of excludability.

Yes

Inspector grants waiver
for missing valid visa
stamp due to unforeseen
emergency
212 (d)(4)?

Admit

No
Yes

Withdrawal permitted at
discretion of inspector.

INS ensures alien’s
departure

No

Alien paroled for
emergency or strictly
public interest reasons?

Yes

Alien paroled
pending INS
resolution

No

Detained
Discretion of INS
District Director.
Opportunity to
consult with
attorney, family, etc

Paroled
(Released from Detention)
Discretion of INS District
Director. Opportunity to
consult with attorney,
family, etc.

Exclusion Hearing
Held by
Immigration Judge
Alien may be
represented by
counsel (at no cost
to government)

No
No

Immigration
Judge concurs
with INS, alien is
excludable?

Alien claims
asylum or
other relief?

Admit

Yes

Excluded;
alien ordered
to depart

Yes

Immigration Judge
grants asylum or
other relief?

Yes

Admit

INS may
appeal to BIA

Yes
No

Alien appeals
exclusion to BIA?

Excluded; alien
ordered to depart

Yes
Yes

Admit*

Alien prevails
on appeal?
No

Excluded*; alien
ordered to depart

*Federal court appeal process available after decision from Board of Immigration Review (BIA)
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Appendix G
Law Library and Related Resources
http://www.ice.gov/graphics/dro/opsmanual/legal.pdf
“Facilities holding INS detainees shall permit detainees acess to a law library, and provided legal
material, facilities, equipment and document copying privileges, and the opportunity to prepare
legal documents.”
List of Legal Reference Materials for Detention Facilities:
1.

Constitution of the United States of America: Analysis and
Interpretation. Updated: Supplements and revised editions are published irregularly.
2. United States Code, Title 8, Aliens and Nationality.Updated: Annual pocket parts
3.

Code of Federal Regulations, Title 8, Aliens and Nationality. Updated: Published
annually

4.

Bender's Immigration and Nationality Act Service. Updated: Monthly

5.

Bender's INS Regulation Service. Updated: Monthly

6.

Administrative Decisions Under Immigration & Nationality Laws.
Board of Immigration Appeals (BIA) decisions consisting of 20 bound
volumes and loose-leaf Interim decisions.

7.

Immigration Law and Defense, by the National Lawyers Guild.
Updated: Annual subscription

8.

Immigration Law and Crimes, by the National Immigration Project
of the National Lawyers Guild. Updated: Annual subscription

9.

Guide for Immigration Advocates.Updated: Published irregularly

10. Country Reports on Human Practices. Submitted by the
Department of State to the Committee on Foreign Affairs of the U.S.
House of Representatives and the Committee on Foreign Relations of
the U.S. Senate. Updated: Published annually in February
11. Human Rights Watch World Report. One bound volume. Updated: Annually
12. UNHCR Handbook on Procedures and Criteria for Determining Refugee
Status. Updated: Irregularly
13. Considerations for Asylum Officers Adjudicating Asylum Claims From
Women. Updated: Irregularly
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14. Immigration and Naturalization Service Basic Law Manual Updated: Irregularly
15. Lawyer's Committee Handbook on Representing Asylum Applicants.
Updated: Irregularly
16. Rights of Prisoners. 2nd edition by Michael B. Mushlin. Updated: Annual pocket
parts
17. Federal Habeas Corpus, Practice & Procedure. 2nd Edition by James S.
Liebman Updated: Annual pocket parts
18. Federal Civil Judicial Procedure and Rules. Paperback volume. Updated: Published
annually
19. United States Code, Title 28. Rules Appellate procedure pamphlets I + II. Updated:
Annually
20. Federal Criminal Code and Rules. Paperback volume. Updated: Published annually
21. Criminal Procedure (Hornbook). By LaFave. Updated: Published irregularly
22. Legal Research in a Nutshell. 5th edition by Morris L. Cohen, published 1992.
Updated: Published irregularly
23. Legal Research & Writing: Some Starting Points. 4th edition by William P.
Statsky, Updated: Published irregularly
24. Black's Law Dictionary. 1990, latest standard edition, one hardbound volume.
Updated: Published irregularly
25. Spanish-English Law Dictionary, By Solis. 1992. Updated: Published irregularly
26. Directory of Nonprofit Agencies that Assist Persons in Immigration Matters.
Updated: Irregularly
27. Other Translation Dictionaries Depending on the Most Common Languages
Spoken by the Detainee Population.
28. Detainee Handbook and Detainee Orientation Materials.
29. Self-Help Materials. Materials provided by outside organization after clearance by
District Counsel.
30. Telephone books (Yellow pages) for local areas and nearby metropolitan areas
where counsel may be located.
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